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. Of a Common Carrier. 
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. Of an Innkeeper. 
. Of the General Features of a Sleeping Car Company. 
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. Is It an Innkeeper? 
(a.) — (k.). Arguments against an Affirmative Answer to this Question 
Considered. 
9. Public Policy of the View that a Sleeping Car Company is an Innkeeper. 
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1. The present article treats of a subject that is far from being 
definitely or satisfactorily settled. The legal status of sleeping 
car companies has been variously stated. It has been said to be 
(1) that of a common carrier, (2) that of a passenger carriér, 
and (3) that of an innkeeper. Yet, with one or two exceptions,} 
no decision has adopted one of these views. Indeed, the courts 
have rarely attempted to define the legal status of these compa- 
nies. They have contented themselves usually with denying that 
that status is any one of those above mentioned, and with holding 
that these companies are responsible only for negligence.? 


1P,P. C. Co. v. Barker, 4 Col. 344, 2? Blum v. Southern P. P. C. Co., 1 
848; Reedv. P. P. C. Co. 75 Ill. 125,180; Flippin, 500; Palmeter v. Wagoner (N, 
Welch v. P. P. C.Co, 16 Abb. Pr. (x. s.) Y. Mar. Ct.), 11 Alb. L. J. 149; Tracy v. 
352, adopting the second view. Cf.P.P. P, P. C. Co., 67 How. Pr. 154 and cases 
C. Co. v. Gaylord (Ky. Super. Ct), 28 cited; Pardee v. N. Y. C. SI. C. Co. (S. 
Am. Law Reg 788. C.N. Y.) 19 Cent. L. J. 380; P. P. C, 
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Before considering separately the different views stated above, 
we propose to treat generally of a common carrier, a passenger 

carrier, and an innkeeper; and then to determine the essential 
features of a sleeping car company. 

2. A bailment is a delivery of goods upon a contract, express 
or implied, that the purpose of that delivery shall be duly exe. 
cuted and the goods restored, or delivered over according to 
directions, as soon as that purpose shall be accomplished! 
There are several species of bailment. Under one of these — 
the /ocatio or letting for a reward — is classed the locatio operis 
mercium vehendarum, or the letting for a rey 
labor to be done by the bailee in carrying goods. 
class are of two kinds: 


rard of work and 

Bailees of this 
(1) common carriers, and (2) private 
carriers or ordinary bailees for hire for the transportation of 
goods. A common carrier may be defined to be one who under- 
takes for hire to transport goods from place to place for such as 
choose to employ him.’ 


A private carrier is one who does not 
make a business of 


carrying goods for such as choose to 
employ him, but who serves in this way on some particular occa- 
sion. The former, since he undertakes to serve the public gen- 
erally, is in the exercise of an occupation of a public nature ; the 
latter, since he does not undertake to serve the public generally, 
is in the exercise of an occupation of a private nature. The dis- 
tinction between the two carriers consists, not in any difference 
in the kind of goods bailed — for goods of the same kind may be 


bailed to both — but solely in the difference between the natures 
of their occupations.‘ 


Co. v. Smith, 73 Ill. 8360; Woodruff 8. & 
P. Co. v. Diehl, $4 Ind. 474; P. P. C. Co. 
wv. Gardner, 3 Pennypacker, (Pa.) 78; 
Pfaelzer v. P. P. C. Co., 4 Weekly Notes, 
240; Keith », P. P. C. Co. (C. C. Ml.) 17 
Ch. Leg. News, 196; Dargan v. P. P. C. 


Co. v. Gardner, and in Woodruff S. & P. 
Co. v. Diehl, the companies were negli- 
gent and consequently were responsible 
under any view of their statute. 

1A collection of definitions of bail- 
ment may be found in Schouler’s Bail- 


Co., Willson’s Tex. Ct. App., Civ. Cas., 
sect. 691. Of. P. P. C. Co. v. Gaylord, 
(Ky. Sup. Ct.), 23 Am. Law Reg. 788. 
In many of these cases the courts were 
not called upon to determine the legal 
status of these companies. Thus, in 
Blum v.Southern P. P. C. Co., in Pal- 
meter v. Wagoner, semble, in P. P. C. 


ments, 2 n. 

2 A collection of definitions of com- 
mon carrier may be found in Hutchinson 
on Carriers, sect. 47. 

3 Hutchinson on Carriers, sect. 35. 

* Ingate v. Christie, 3 Car. & K. 61; 
Hutchinson on Carriers, sect, 48; Schoul- 
er’s Bailments, 311. 
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This distinction has generated a marked and important differ- 


Ve 
oi ence in the legal incidents of the two occupations. A private 
tial carrier is under no obligation to contract to transport goods. 
He is under an obligation only to serve one whom he has con- 
"ess tracted to serve. His obligations arise and are determined in 
Xe- every case solely by the contract of employment. Now acom- 
to mon carrier is of course under an obligation to serve one whom 
i he has contracted to serve. But, from the mere fact that he 
— undertakes to transport goods for the public generally, also 
ris under an obligation to contract to transport goods for og 
ind choose toemploy him. He is under this obligation to the oe 
his extent to which he makes a business of serving the public.? 
ate Again, a private carrier is liable only for loss occurring through 
of his negligence. But a common carrier is liable, not only for 
er- loss occurring through his negligence, but for loss occurring 
as through any cause other than one of the common-law exceptions 
ot to his liability, —an act of God or the public enemies. In fact 
to the liability of a common carrier is, not only that of an ordi- 
as nary bailee, but also, subject to certain exceptions, that of an 
n- insurer.? Extraordinary as this liability is, it was founded in 
he public policy. The existence of common carriers was of the 
y, utmost importance to the public and, when once established, 
S- the employment of them by those who wished to have goods 
ce transported, was deemed a necessity. Common carriers were 
De subjected to this exceptional liability because otherwise they 
28 could through the unlimited opportunity offered them by their 
exclusive possession of the goods, be negligent or could collude 
M with robbers with practical immunity — a bailor being, through 
i. his surrender of goods, wholly unable, as a rule, to show how the 
le lossor injury happened. Common carriers were not subjected 
| to liability for ‘*the act of God or the public enemies ’’ simply 
: because those causes of loss were deemed so notorious that they 
could easily be proved or disproved. 
a 3. A public passenger carrier may be defined to be one who 
n 


undertakes for hire to carry from place to place such people as 


1 Wood’s Browne on Carriers, 70 n. 2, 2 Mynard v. Sy., etc., R. R. Co., 71 N. 
88; Schouler’s Bailments, 359-361; Y. 180. 183; Schouler’s Bailments, 386- 
Hutchinson on Carriers, seet. 196. 888. i 
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choose to employ him.' A private passenger carrier on the other 
hand is one who does not make a business of carrying people, 
but who serves in this way now and then, or on «a particular 
occasion. The former, since he undertakes to serve the public 
generally, is in the exercise of an occupation of a public nature; 
the latter, since he does not undertake to serve thus, is in the 
exercise of an occupation of a private nature. The distinction 
between the two carriers consists solely in the difference between 
the natures of their occupations.” 

This distinction has generated an important difference in the 
legal incidents of the two occupations. A private passenger car- 
rier is under an obligation only to serve one whom he has 
contracted to serve. He is under no obligation to contract to 
serve. But a public passenger carrier is not only under an obli- 
gation to serve one whom he has contracted to serve, but is also, 
from the fact that he undertakes to carry people generally, 
under an obligation to contract to carry such as choose to 
employ him. He is under this obligation to the exact extent 
to which he makes a business of serving the public.® As 
regards the liability for loss or injury, a distinction must be 
drawn between the passenger’s baggage and his person.‘ In 
respect to the passenger’s baggage each carrier is a bailee— 
the private passenger carrier being an ordinary bailee for the 
transportation of goods liable only for negligence, the public 
passenger carrier being a common carrier liable, subject to cer- 
tain exceptions, as an insurer.’ In respect to the passenger’s 
person, neither carrier is a bailee, since an individual cannot be 
classed under the term ‘‘ goods ;’’ and each carrier is liable only 
for negligence,—for his failure to exercise the skill and care 
that he ought reasonably to have exercised under the circum- 


1 Thompson’s Carriers of Passengers, * Thompson’s Carriers of Passenger’s, 

26. The contract to carry a passenger 520, 521. 

includes the obligation to carry his bag- 5 This statement is subject of course 

gage. Thompson’s Carriers of Passen- to the qualification that a public passen- 

gers, 520, ger carrier is responsible only if negligent 
2 Thompson’s Carriers of Passengers forsuch of his goods as a passenger re- 

28; Wood’s Browne on Carriers, 69, 70 tains in his(exclusive) control. See sect. 


and n., 614. 8 (j.) post. 
3 Wood’s Browne on Carriers, 514, 518. 
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stances. The fact that a public passenger carrier is responsible, 
as an insurer, for the passenger’s goods, and only if negligent for 
the passenger’ s person, seems anomalous, The difference in 
responsibility is founded, however, on good reason. It is due to 
the difference in control; to the absence of the passenger in one 
case, and to his presence in the other, with the consequent ability 
to guard his own interests and assert his own rights.’ 

4. Under that species of bailment, mentioned above, called 
locatio is classed the locatio custodia, or the letting out for hire 
of work to be done by the bailee in taking care of goods. Of 
the bailees of this class the innkeeper is far the most important. 
An inn has been variously defined. It has been said to be a 
house where the traveler is furnished with everything which he 
has occasion for whilst upon his way.” It has been said to be a 
house, the owner of which holds out that he will receive all 
travelers and sojourners who are willing to pay a price adequate 
to the sort of entertainment provided, and who come in a situa- 
tion in which they are fit to be received.® Lastly, it has been 
said to be a public house of entertainment for all who choose to 
visit it. An innkeeper then may be defined, sufficiently accur- 
ately, as one who keeps a house of entertainment for the public 
generally. A boarding-house and lodging-house keeper, on the 
other hand, is one who does not keep, and who does not under- 
take to keep, a house of entertainment for the public generally, 
but who keeps one only for such people as he himself chooses to 
receive, — making with each individual a separate and, if I may 
use the word, personal contract.° The former, since he makes a 
business of serving every one applying, is in the exercise of an 
occupation of a public nature. The latter, since he does not 
make a business of serving the public, is in the exercise of an 


1 Ingalls v. Bills, 9 Mete. (Mass.) 1. itself), or spirituous liquors (Pinkerton v. 
® Thompson v. Lacy, 3 B. & Ald. 288, © Woodward, 33 Cal. 557, 596). 

286. This definition, although often 5 Thompson v. Lacy, 3 B. & Ald. 283, 
adopted by courts is certainly objection- 287, 

able: a public house of entertainment * Walling v. Potter, 35 Conn. 183, 
is an inn although it does not provide 185; Wintermute v. Clark, 5 Sandf. 242, 
everything which a traveler may have 247, 

occasion for on the way; for instance, 5 Schouler’s Bailments, 253. 

stubling for horses (Thompson v. Lacy, 
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164 LEGAL STATUS OF SLEEPING CAR COMPANIES. 
occupation of a private nature. The distinction between the two 
consists not in any difference in the class of people received, or 
in the class of entertainment afforded; but solely in the differ- 
ence in the natures of their occupations.! 

This distinction has generated the important difference in the 
legal incidents to the two occupations that’the same distinction 
between common carriers and private carriers has generated. A 
boarding-house and lodging-house keeper is under an obligation 
to serve only one whom he has contracted to serve. He is 
under no obligation to contract to serve.? But an innkeeper is 
not only under obligation to entertain one whom he has con- 
tracted to entertain, but is also, from the mere fact that he 
undertakes to serve the public, under an obligation to contract to 
entertain such as choose to employ him. He is under this obli- 
gation to the exact extent to which he makes a business of serv- 
ing the public.* Again, a boarding-house and lodging-house 
keeper is liable only for loss occurring through his negligence. 
But an innkeeper is liable not only for loss occurring through 
negligence, but for loss occurring through any cause other than 
one of the common-law exceptions to his liability, —an act of 
God or the public enemies.* He was subjected to this liability 
because otherwise he could be negligent or could collude with 
robbers with practical immunity, the guest being wholly unable, 
as a rule, to show how the loss happened.® 

5. In the general statement of the law of common carriers, 
passenger carriers, and innkeepers, just made, the predominant 
fact is that the public nature of each occupation engenders serv- 
ice to the public, and subject to certain exceptions, responsibil- 
ity so far as goods are concerned of insurance. Bearing this fact 
in mind we propose now to treat of the general features of a 
sleeping car company. 

A sleeping car company owns no railroad. It exercises its 
functions only through contract with a railroad company. The 


1 Schouler’s Bailments, 258; Edwards Bacon’s Abridgment, Inns 

on Bailment, sect, 454; Hutchinson on keepers, c. 

Carriers, sect. 56. * Rogers’ Law of Hotel Life, 107. 
2 Roger’s Law of Hotel Life, 167. 5 Mason v. Thompson, 9 Pickering - 
3 Schouler’s Bailments, 287, 289, 290; (Mass.), 280, 283. 


and Inn- 
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form of the contract varies more or less in each case. The sub- 
stance of it, so far as concerns the matter in hand, is in effect as 
follows: The sleeping car company agrees to build and place 
upon the route sleeping cars, with all suitable conveniences for 
the use of first-class passengers ; and to employ conductors and 
porters to manage the cars and receive the charges. The rail- 
road company agrees, for a consideration, to draw such cars with 
its own.’ A contract of this description has never been deemed 
to be ultra vires. Assuming then, that a sleeping car company 
is properly in existence, what does it undertake to do? A sleep- 
ing car company undertakes for hire to supply with a lodging 
and washing facilities such first-class passengers on the train as 
choose to employ it. The company is in the exercise of an occupa- 


tion of a public nature, and, consequently, is obliged to serve the 
public to the exact extent to which it undertakes to serve them.? 


1 The railroad company is responsible 
for the negligence of the servants of the 
sleeping car company. It is responsible 
upon the following ground: Every rail- 
road company is under an obligation 
imposed by law to carry, with reasonable 
care, such as choose toemploy it. It can 
not, then, evade liability for a failure to 
perform that obligation on the ground 
that that failure was attributable to the 
negligence of the servants of another com- 
pany to which it had, by contract, con- 
signed the care of the car in which the 
act complained of happened. Pa. Co. v. 
Roy, 102 U. S. 451; Welch v. P. P. C. 
Co., 6 Abb. Pr. (x. s.) 352. Cf. Thorpe v. 
N.Y. C. & H. R. BR. Co., 76 N. Y. 402; 
Kinsley v. L. S. & M. S. R. Co., 127 
Mass. 54; Rd. Co. v. Walrath, 38 Ohio, 
461. If the responsibility under consid- 
eration be rested upon this ground we 
need not determine (1) whether the rail- 
road company has the right to control (the 
usuai test) the servants in the sleeping 
car, or whether the sleeping car company 
alone has that right; or (2) whether the 
passenger knew that the latter company 
and not the former one, owned and man- 
aged the sleeping car. In each of the 


three cases last cited, however, weight, if 
not materiality, was given to the fact that 
the passenger was justified in thinking 
that the railroad company owned and 
managed the sleeping car. 

Of course, neither company is respons- 
ible for the negligence of the servant in 
performing an act beyond the scope of 
his business. Cf. Walton v. N. Y. C. Sl 
C. Co., 189 Mass. 556. 

A sleeping car company is not respon- 
sible for the delay of its car. Pfaelzer v. 
P. P. C. Co., 4 Weekly Notes, 240; Bliss 
v. P. P. C. Co., 16 Ch. Leg. News, 338; 
Simms v. P. 8S. C. Co., cited in 65 Ind. 
169; P. P. C. Co. v. Taylor, 65 Ind. 153 
(dictum); unless it caused that delay. 
P, P. C. Co. v. Taylor, supra. 

For an interpretation of a contract 
between a sleeping car company and a 
railroad company, see P. P. C. Co. v. Mo. 
P. Ry. Co., 115 U. S. 587. 

2 Nevin v. P. P. C. Co., 106 Ill. 222, 
230-232; P. P. C. Co. v. Gardner, 3 Pen- 
nypacker (Pa.), 78, 81; Blum v. Southern 
P. P. C.Co., 1 Flippin, 500, 506 acc.; Welch 
v. P. P. C. Co., 16 Abb. Pr. (x. 8.) 352, 
857; P. P. C. Co. v. Smith, 73 Ill. 360, 
865, contra. 
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This statement may be based. upon two distinctly different 
grounds: First, the company undertakes to serve the public 
in the scope of its business, just as a common currier, a passen- 
ger carrier, and an innkeeper do. Therefore the former is in the 
exercise of an occupation of a public nature, with its consequent 
obligation to serve the public, just as each of the three latter is.! 
Secondly, the company receives, in part, the benefits which the 
railroad company receives through the exercise of the right of 
eminent domain.? The right of eminent domain is the right of 
the sovereign power to condemn private property for a public 
use. This right is often delegated by the sovereign power toa 
corporation. The exercise of this right confers upon the cor- 
poration a great benefit, and imposes upon it the correlative duty 
of serving the public to the exact extent to which it undertakes 
to serve them.* Every railroad company, then, is obliged to 
serve the public as a common carrier and as a passenger carrier, 
not only because it undertakes to serve them thus, but also 
because, through the exercise of the right of eminent domain, it 
has become the owner of private property condemned for a pub- 
lic use. For both these reasons, therefore, a railroad company 
would be obliged to serve the public with sleeping car accommoda- 
tions if it once undertook to serve them thus. Now, if it trans- 
fers to some other corporation the right to assume the undertaking, 
what is the consequence? The answer is plain. Surely a sleep- 
ing car company can not stand ina better position towards the 
public than its source of existence, the railroad company, would 
stand in. In holding, with the railroad company, the benefits of 
ownership of private property condemned for a public use, it 
must be subject to the duties toward the public; these benefits 
and duties are wholly inseparable. 

6. We propose now to consider each of the three views of the 
legal status of a sleeping car company that have been advanced. 
The first view is that a sleeping car company is a common car- 


1 See sect, 8 (b.), (c.). (d.) infra. 14, 21, 22, 61; Cooley’s Const. Lim., 530, 
2 Nevin v. P. P. C. Co., 106 Ill..222, 581. The duty toward the State may at 

230. times be broader. Gray on Communica- 
* Mills on Eminent Domain, sects.13, tion by Telegraph, sect. 16. 
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rier. This view is wholly untenable.’ A sleeping car company 
and a common carrier are certainly alike as regards the public 
nature of their undertakings and the consequent obligation to 
serve the public.? But they are totally dissimilar as regards the 
kind of service which they undertake. A sleeping car company 
does not undertake to transport goods for the public generally 
as a common carrier does. It undertakes simply to supply 
such first-class passengers as choose to employ it with a lodging 
and washing facilities. The contract is one to lodge the 
passenger. It is not one to transport his goods — that contract 
being made incidentally with the railroad company.* 

7. The next view is that a sleeping car company isa passenger 
carrier. This view also is untenable *— the argument advanced 
in the previous section being equally applicable here. A sleeping 
car company and a passenger carrier are certainly alike in the 
public nature of their undertakings and the consequent obligation 
towards the public. They differ radically, however, in the kind 
of service rendered. In one undertaking, the contract is to 

lodge the passenger. In the other, it is to carry him — that 


contract being made always with the railroad company. 
two contracts with their payments are wholly distinct. 
8. The third and final one of the three views under considera- 


tion is that a sleeping car company is an innkeeper. 


1 Blum v. Southern P. P. C.Co,1 
Flippin, 500; P. P. C. Co. v. Smith, 73 Il. 
360; P. P. C. Co. v. Taylor, 65 Ind. 153, 
167; Palmeter v. Wagoner (N. Y. Mar. 
Ct.), 11 Alb. L. J. 149; P. P. C. Co. 
Gardner, 3 Pennypacker (Pa.),78 ; Wood- 
ruff 8S. & P. Co. v. Diehl, 84 Ind. 474; 
Pfaelzer v. P. P. C. Co.,4 Weekly Notes, 
240; Dargan v. P. P. C. Co., Willson’s 
Tex. Ct. App., Civ. Cas., sect. 691; P. P. 
C. Co. v. Gaylord (Ky. Sup. Ct.), 23 Am. 
L. Reg. 788; Pardee v. N. Y. C. SI. C. 
Co. (S. C. N. Y.), 19 Cent. L. J. 380; 
Tracy v. P. P. C. Co., 67 How. Pr. 154 
and cases cited. 

2 Nevin v. P. P. C. Co., 106 Ill. 222; 
230. See sect. 5, ante. 

5’ Thompson’s Carriers of Passengers, 
520, 521. 


The 


This view 


* Blum v. Southern P. P. C. Co., 1 
Flippin, 500; P. P. C. Co. v. Smith, 73 Ill. 
360; Blissv. P. P. C. Co. (Sup. Ct. Ill), 
16 Ch. Leg. News, 338; Simms rv. P.S. C. 
Co., cited in 65 Ind. 169; Pardee v. N. Y. 
C. SI. C. Co. (S.C. N. Y.), 19 Cent. L. J. 
380 (semble); P. P. C. Co. v. Taylor, 65 
Ind. 153, 167; Palmeter v. Wagoner (N. 
Y. Mar. Ct.), 11 Alb. L. J. 149: Pfaelzer 
v. P. P. C. Co., 4 Weekly Notes, 240; P. P. 
C. Co. v. Gardner, 3 Pennypacker (Pa.) 
78 (semble); Woodruff S. & P. Co. v. 
Diehl, 84 Ind. 474 (semble) ace. ; Welch v. 
P. P.C. Co., 16 Abb. Pr. (x. 8.) 352; P. P. 
C. Co. v. Barker, 4 Col. 344, 348; Reed v. 
P. P. C. Co., 75 Ill. 125, 130, contra. Cf. . 
P. P. C.Co. v. Gaylord (Ky. Sup. Ct.), 23 
Am. L. Reg. 788. 


] 


168 LEGAL STATUS OF SLEEPING CAR COMPANIES. 
has been invariably denied soundness by courts’ and by 
text-writers,? — at times with some violence.® None the less, we 
believe that this view is the correct one both on strict legal 
principle and on public policy. We are the more easily induced 
to write an article expressive of this belief since, as decisions 
and text-writers are unanimously opposed and arguments of 
counsel are not printed in the reported cases, no presentation of 
this view exists. 

A sleeping car company, either because it makes a business of 
serving all first-class passengers or because it receives, in part, 
the benefits which the railroad company receives through the 
exercise of the right of eminent domain, is in the exercise of a 
public occupation and, consequently, is obliged to serve such 
first-class passengers as choose to employ it.‘ A sleeping car 
company and an innkeeper are alike therefore as regards the 
public nature of their undertakings. They differ certainly in 
many points. For instance, an innkeeper is regarded usually as 
one who undertakes for hire to supply the public with lodging, 
board, and at times stabling for horses. On the other hand, a 
sleeping car company is regarded usually as one who undertakes 
for hire to serve first-class passengers solely ; and to serve them 
only with a lodging and washing facilities. Again, any one, 
practically, can become an innkeeper. On the other hand, a 
sleeping car company can carry on its business only through 
contract with a railroad company. These and other points of 
difference, so far as they are bases of arguments against the view 
now under consideration, will'be taken up presently. But while 
we admit the existence of points of difference, we wholly deny 
their materiality and assert that a sleeping car company is an 


1 Blum v. Southern P. P.C.Co., P. 
P. C. Co. v. Smith, Palmeter v. Wagoner, 
P.P.C. Co, v. Gardner, Woodruff S. & 
P. Co.v. Diehl (dictum), Welch v. P. P. 
C. Co., P. P. C. Co. v. Gaylord, udi 
supra. Welchv.P. P.C. Co., is anoma- 
lous. It decides that a sleeping car 
company is not an innkeeper, because 
it is not obliged to serve the public; 
and yet that it is a public passen- 
ger carrier! See, also, Dargan v. P. P. 


C. Co., Willson’s Tex. Ct. App., Civ. 
Cas., sect. 691; Tracy v. P. P. C. Co., 67 
How. Pr. 154. 

2 Rogers’ Law of Hotel Life, 76, 77; 
Hutchinson on Carriers, sect. 60 n; 
Thompson’s Carriers of Passengers, 530, 

3 Responsibility of the Pullman 
Palace Car Co., 19 Am. L. Rev. 204. 


* See sect. 5, ante, and sect. 8 (0.) - 


(c.) (d.) post. 
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innkeeper falling, if not within the letter, at least within the 
spirit, of the definition thereof. In treating the arguments 
against the view at present under consideration, we shall try to 
present them fairly and strongly ; we shall italicise and letter 
them to render them easily distinguishable. In answering these 
arguments we shall try to avoid, on the one hand, an obscure 
conciseness, on the other, a wearisome prolixity — an endeavor 
fraught with danger. 

(a.) A sleeping car company does not intend to be classed as 
anjinnkeeper. Consequently rt is not one. This argument is un- 
doubtedly unsound. One who undertakes for hire to keep a 
house of entertainment for the public generally is an innkeeper. 
He can not avoid being one simply by denial.? Whether a man 
isan innkeeper or not depends on his acts, not on his words or 
wishes. If a man were permitted to carry on the business of an 
innkeeper and at the same time to avoid being one, simply by say- 
ing that he did not call himself an innkeeper or that he did not 
intend to be classed as one, then, we believe, every innkeeper in 
the country would immediately be carrying on his business freed 
from the duty to serve the public and from the liability of an 
insurer. In accordance with the view here taken, one who 
undertakes for hire to transport goods for the public generally 
is a common carrier and can not avoid being one simply by 
denial, or by assumption of another name,—as ‘‘ express for- 
warder.’’ 

(6.) A sleeping car company does not undertake to serve the 
public. Consequently it is under no obligation to serve them. 
Therefore it is not an innkeeper.t This argument also 
is unsound. The phrase is, that an innkeeper undertakes 
to serve the public and, consequently, is obliged to do so. 
But this statement is only a general one. Every innkeeper 
is entitled of right to determine upon the scope of his under- 


1 Responsibility of the Pullman Pal- 8 Buckland v. Adams Ex. Co., 97 
ace Car Company, 19 Am. L. Rev. 204, Mass. 124. 
215-217. *P. P. C. Co. v. Smith, 73 Ill. 360; 


2? Howth v. Franklin, 20 Tex. 798; Blumv. Southern P. P. C. Co., 1 Flippin, 
Kisten v. Hildebrand, 9 B. Mon. 72, 76; 600. Cf. Welch v. P. P. C. Co., 16 Abb- 
Edwards on Bailments, sect. 454. Pr. (n. 8.) 352. 
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taking; and he is obliged to serve the public only within that 
scope.! ¢ 

For instance, he can decide that he will keep such a public 
house of entertainment that he can reasonably charge five dol- 
larsaduy. Nowif he undertakes to keep such a house he is 
obliged, of course, to receive all proper persons willing to pay 
that amount. But he is not obliged to receive those (and they 
ure many) who refuse to pay it. Yet he is still an innkeeper, 
So, although a sleeping car company undertakes, and consequently 
is obliged, to serve only a small part of the public — first-class 
passengers on a train —it is not prevented thereby from being 
an innkeeper. Weneed not state that every member of the pub- 
lie is entitled, on compliance with reasonable conditions, to 
become a first-class passenger. 

The law of common carriers is in strict accord with this position 
and, if stated, may clarify the whole matter. The phrase is 
that a common carrier undertakes to carry goods for the public 
generally and, consequently, is obliged to doso. But this state- 
ment is only a general one. A common carrier is obliged to 
serve the public only in the scope in which he undertakes to serve 
them; and he alone is entitled to determine upon that scope? 
Thus he may decide to carry all kinds of goods; or he may de- 
cide to carry only particular kinds of goods. In the former case, 
he can not refuse to receive any kind of goods; in the latter, he 
can refuse to receive all, except the particular kinds. In one case 
he serves the public at large ; inthe other, he serves only a limited 
number of the public —a class having goods of particular kinds. 
Yet in each case he is acommon carrier. In fact, whether one 
who carries goods is or is not a common carrier depends not on 
the breadth but on the nature of the scope of his business. 

(c.) Asleeping car company does not undertake to furnish food, 
much less stabling for horses. It undertakes only to supply beds and 
Facilities for washing. Consequently itis notaninnkeeper.? This 


1 Schouler’s Bailments, 289; Bacon’s 2 Woods Browne on Carriers, 70 n. 2; 
Abridgment, Inns and Inkeepers, C. In  Schouler’s Bailments, 359-361. 
Johnson v. Midland R. Co., 4 Ex. 367- 3 Blum v. Southern P. P. C. Co., 1 


871, Parke, Baron, said: ‘Aman may Flippin, 500; P. P. C. Co. v. Smith, 73 


keep an inn for those persons only who _ [Il. 360. 
come in their private carriages.” 
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argument, also, is based upon the false assumption that whether 
one who entertains people is or is not an innkeeper depends 
upon the breadth of the scope of his business. Therefore, this 
argument is subject to the same reply that the preceding one was 
subject to. Every innkeeper is entitled to determine upon the 
scope within which he will undertake to serve the public. He 
may undertake to serve them with lodging, board, and stabling. 
He may undertake to serve them with lodging and board, and 
without stabling.’ Lastly, he may undertake to serve them 
with lodging, and without board and stabling.? In each case 
he is an innkeeper, although in each case he is an innkeeper to 
a different extent. 

(d.) A sleeping car company does not undertake to receive 
the trunks of its quests. Consequently it is not an innkeeper. 
This argument is based upon the same assumption that the two 
preceding ones were; and consequently is subject to the same 
reply. This reply is that whether one who entertains people is 
or is not an innkeeper, depends, not on the breadth, but on the 
nature of the scope of his business. 

An innkeeper determines invariably, we imagine, to receive 
the trunks of guests. A sleeping car company determines 
invariably not to do so. But the difference is easily explainable. 
An inukeeper determines to receive trunks because he knows 
that he will not be employed unless he does receive them. Now 
every railroad company undertakes to receive the trunks of its 
passengers. Such being the case, every sleeping car company 
determines not to receive them because it kuows, first, that that 
determination will not affect, in the least, the amount of its 
patronage ; and, secondly, that that determination will absolve 
it from a large amount of responsibility. It would be strange, 


1 Thompson v. Lacy, 3 B. & Ald. 283. 

2 Pinkerton v. Woodward, 33 Cal. 
557; Bernstein v. Sweeny, 33 N. Y. Sup. 
Ct. 271; Krohn v. Sweeny, 2 Daly, 200, 
ace.; Cromwell v. Stephens, 2 Daly, 15, 
contra. In such an inn, the traveler 
finds usually that he can take his meals 
at a restaurant in the same or an adjoin- 
ing building; in a sleeping ear, he finds 
usually that he can can take them at cer- 


tain depots; in both cases, extrinsic 
arrangments for his meals are made. 
Indeed, in Simms v, P. S. C. Co., cited in 
65 Ind, 169, it was held that a sleeping 
car company is obliged to make such 
arrangements. 

3 P. P. C. Co. v. Smith, 73 Ill. 360; 
Blum v. Southern P. P. C. Co., 1 Flip- 
pin, 500. 
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indeed, if the accidental benefit conferred upon the sleeping car 
company by the action of the railroad company should be deemed 
a valid ground of distinction between an innkeeper and a sleep. 
ing car company. 

(e.) The inn is a necessity. The sleeping car is not. Conse. 
quently it is not an inn.’ In the consideration of this argu. 
ment, it may be admitted that the existence of innkeepers was 
of the utmost importance to the public, and, when once estab- 
lished, the power to employ them was a very great convenience. 
Further, it may be admitted, that a traveler finds an inn of some 
kind more important while he is stationary than he does a sleep- 
ing car while he is in motion; since he can get some shelter and 
protection in the ordinary cars of the railroad company. But 
whether a man is an innkeeper or not depends solely upon 
whether he undertakes for hire to keep a house of entertainment 
for the public generally. It does not depend upon whether that 
house is, actually, a necessity. If it did, an innkeeper could 
almost always escape his duties and liabilities on the ground that 
the existence of another inn in the neighborhood precluded his 
own from beinga necessity. This is true, not only of individual 
innkeepers, but of classes of innkeepers; for instance, of the 
class in cities charging five dollars or more a day. 

(f.) The inn is stationary. The sleeping car moves. Conse- 
quently it is not an inn. This point of difference has never 
been urged as an argument. We believe that it never will be. 
Whether a man is an innkeeper or not depends upon whether he 
keeps a house of entertainment for the public generally. It does 
not depend upon the motion of his house any more than it does 
upon the shape or color of it. 

(g.) An innkeeper has a lien on a guest’s goods for the price 
of entertainment. A sleeping car company has, it is presumed, 
no lien. Consequently it is not an innkeeper. Whether a 


1 P,P. C. Co. v. Smith, 73 Ill. 360; of these sleepers has become a business 
Blum v. Southern P. P.C. Co.,1 Flippin, and social necessity.” Of. P. P. C. Co. 
500, acc.; Nevin v. P. P. C.Co., 106 Ill. vv. Mo. P. Ry. Co., 115 U. S. 587, 597. 
222, 280, contra. In the latter case Mr. 2 Blum v. Southern P. P. C. Co., 1 Flip- 
Justice Mulkley, in delivering the opinion pin, 500; Welch v. P. P. C. Co., 16 Abb. 
of the court, says: “Indeed the running Pr. (. 8.) 852, 357. 
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sleeping car company has a lien or not has never been deter- 
mined, since the company always demands prepayment. But 
surely the presumption as regards lien is the other way. A 
common carrier,’ a passenger carrier,’ and an inkeeper,® have a 
lien at common law for the payment of dues. They were given 
this privilege, because as they were obliged to serve every one 
applying, they would, without such gift, often suffer imposition. 
If, then, a sleeping car company is an innkeeper, it is entitled, 
ipso facto, to a lien. But assuming that it is not an innkeeper, 
it is entitled with equal reason to one; for as it is obliged to 
serve the public it would be likely, without a lien, to suffer 
imposition. 

(h.) An innkeeper can exclude from his house every one but 
his servants and quests. A sleeping car company is obliged to 
admit the employes of the train— through whom thefts may be 
committed. Further, it is not entitled, even, to retain a quest 
whom the railroad company chooses to eject from the train for 
non-payment of fare or violation of rules and regulations. 
Consequently a sleeping car company is not an innkeeper.® 

This argument fails, undoubtedly, if it is based strictly on the 
ground that an innkeeper can exclude from his house every one 
but his servants and guests, for every innkeeper is obliged to 
admit officers of justice, through whom thefts may be com- 
mitted.’ Again, this argument must fail if it is based on the 
ground that the railroad company is entitled to prevent the sleep- 
ing car company from serving those whom it undertakes to 
serve. This failure is attributable to two reasons. First, the 
railroad company does not claim this right; secondly, if it 
did, itcould not enforce it, the claim being invalid. As regards 
the first reason, a sleeping car company undertakes to serve 
first-class passengers. A railroad company reserves under 
the contract no right to prevent such service. The right to 


1 Wolf». Summers, 2 Camp. 631. 5 Often an innkeeper is a lessee bound 
2? Thompson’s Carriers of Passengers, bythe lease to permit the lessor to enter 
524, and inspect the premises —a case similar 
Rogers’ Law of Hotel Life, 144, 145. in some respects to the one under consider- 
* Blum v. Southern P. P.C.Co.,1Flip- ation. 
pin, 500. 
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eject from any part of the train a first-class passenger who 
refuses to pay his fare or to conform to reasonable regulations jg 
a totally different right. One who makes such a refusal loses, at 
the option of the railroad company, his sfatus as a first-class pas- 
senger, and consequently his membership of the class which the 
sleeping car company undertakes to serve. As regards the see- 
ond reason, even if a railroad company did reserve under the 
contract a right to prevent the sleeping car company from sery- 
ing those whom it undertakes to serve, the reservation would, it 
seems, be invalid. It has been so held in other branches of the 
law. For instance, a subsidiary telephone company is entitled 
only through contract with the American Bell Telephone Com- 
pany to undertake the business of telephoning. As soon as it 
undertakes this business it is obliged to serve any one in the 
scope in which it undertakes to serve people generally. Now, it 
can not absolve itself from its obligation to serve an individual by 
pleading that it is precluded from serving him under its contract 
with the parent company, that is, under its contract of exist- 
ence.' 

(i.) Although a sleeping car company exercises the utmost care, 
yet the construction of its cars is so peculiar that great opportu- 
nities for theft must necessarily exist. Consequently it is not an 
innkeeper.? This argument hardly deserves to be called plausi- 
ble. Itis in effect this: the company builds its cars in sucha 
defenseless way as to give its guest small protection from 
thieves ; consequently it is not liable for thefts. Such an argu- 
ment simply puts a premium on building cars as defenselessly 
as possible. Imagine an innkeeper pleading in court that he is 
not responsible for a theft from a guest’s room because, as he 
had not provided the door with a key and the window with fast- 
enings, the room was unsafe. 

If this argument is based on the ground that the sleeping car 
company can not build cars giving its guests better protection it 


1 State ex rel. v. Telephone Co., 86 State ex rel. v. Bell Telephone Co. (C. 
Ohio, 296; State exrel.v. Bell Telephone C.Mo., March, 1885), 23 Fed. Rep. 539. 
Co. (C. C. St. Louis, May and October, 2 Blum v. Southern P. P. C. Co., 1 


1880), 10 Cent. L, J. 488,and 11Cent. L. Flippin, 500. Cf. P. P. C. Co. v. Smith, 


J. 359 acc.; Am. Rap. T.Co. v. Conn, Tel- 78 Ill. 860. 
ephone Co., 49 Conn. 352, contra. Cf. 
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js open to two objections — one to the existence, the other to the 
materiality of this ground. As to the former objection, the 
company can undoubtedly build safer cars. Any one can devise 
them. Even the ordinary sleeping car, in use at the present 
time, consisting chiefly of an aisle with two rows of berths on 
each side, could be rendered almost perfectly secure at slight 
expense. For instance, each car might be provided with a safe 
for the money, jewels and other valuables of guests. Again, a 
receptacle for the same articles, provided with a lock and key, 
might be let into the wall by each berth ; for fear of imposition, 
it might be locked and unlocked only by the company’s con- 
ductor — the key being retained always by him. Even the pro- 
jection of the headboards of each bed a couple of inches into 
the aisle beyond the curtains would preclude the opportunity to 
reach an arm around the partition and yet at the same time 
behind the curtain — perhaps the chief danger. Now, as to the 
other objection to the ground under consideration: Assuming 
that a sleeping car company can not build safer cars, that fact is 
wholly immaterial. Whether a manis an innkeeper or not does 
not depend in the least upon the danger of his particular busi- 
uess. The law can not compel a man to undertake the business 
of an innkeeper. But it does impose upon him, if he under- 
takes that business, the responsibility of an insurer. If he 
builds his inn in a place where thefts are exceptionally frequent, 
he 1s undoubtedly unfortunate ; but he has never been permitted 
to free himself, upon that ground, from his responsibility. He 
must find his remedy in an increase of charges. It must be 
remembered that this very danger of theft was the underlying 
cause of the responsibility in question—a danger far more 
prevalent in early times than it is now. 

(j.) A steamboat company is not responsible as an insurer for 
such of his baggage as a passenger chooses to retain under his own 
control. For instance, it is not responsible for the theft of a 
passenger’s watch or money from his stateroom at night; and 
that too, although it does not providea key to the door.’ A steam- 


1 Although the writer does not pro- Cf. Thompson’s Carriers of Passengers, 
pose to contest this statement, he doubts 515, 519. 
its accuracy unless materially qualified. 
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hoat company simply offers the passenger a berth and knows that 
he hives it tosleep in. Now, a sleeping car company does exactly 
the same. On what principle then, can it be said that one com- 
pany is, and the other is not, an innkeeper, responsible as an 
insurer for the goods that a passenger retains in his control? It 
is conceived upon no principle. The facts are the same in each 
case and must be governed by the same laws.' 

This argument is certainly plausible. More than that, it is 
apparently a peculiarly practical common-sense argument; and 
forthat reason it is not easily controverted. Yet it is wholly 
unsound, A steamboat company undertakes for hire to carry 
from place to place such people as choose to employ it. Conse- 
quently it is a passenger carrier. In order to carry people it 
must of course provide tangible means of conveyance. In ad- 
dition to seats and standing room, it must, at times, provide 
berths and food. In making these provisions, however, the com- 
pany does not affect at all its status of a passenger carrier. The 
courts treat the letting of the berth as an incident to the contract 
of transportation, and deny that the company can be responsible 
to its employer upon one contract both as a passenger carrier 
and as an innkeeper.” Whether a steamboat company is respon- 
sible as an insurer for a theft from a passenger’s berth is depend- 
ent therefore entirely on the law of passenger carriers. But 
whether a sleeping car company is responsible thus fora similar 
theft is wholly independent of thatlaw. The railroad company is 
the passenger carrier. The sleeping car company is not one. On 
the contrary, it undertakes for hire to supply such first-class pas- 
sengers as choose to employ it with a lodging and washing facilities, 
and it is governed by the laws applicable to that undertaking. 
The letting of the berth, is not, as in theeformer case, incident 
to the contract of carriage. It is a distinctly different contract. 
The two undertakings then are totally dissimilar and can not be 
governed by the same laws.* The contrary argument that the 
laws must be the same because the facts are, is radically false ; 


1 Pp, P. C. Co. v. Gaylord (Ky. Super. 2 Clark v. Burns, 118 Mass. 275. 
Ct.) 23 Am. Law Reg. 788, 790, 791; 3 See sect. 7 ante, and cases cited there. 
Responsibility of the Palace Car Com- under. 
pany, 19 Am. L. Rev. 204, 212. 
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ul as may be shown by an example or two. For instance, we can 
y easily conceive that an individual may be able to employ for the 
“ same sum either a private carrier or a common carrier to trans. 
: port certain goods to a certain place. If the private carrier is 
t employed he is responsible only for negligence. If the common 
} carrier is employed he is responsible, subject to certain ex- 
ceptions, asaninsurer. The difference in the law is attributable 
not to any difference in the facts,— for they are admittedly the 
1 sume — but solely to the difference between the undertakings of 
y the two carriers. Again, we can easily build in our imaginations 
y a stateroom on a steamer as attractive in every way as a bed- 
. room in some of our inns. Yet a steamboat company is not 
t responsible as.an insurer for a theft from a guest’s room, while 
; an innkeeper is responsible thus for a similar theft.! The differ- 
e ence in the law is attributable not to any differeuce in the facts, — 
. which are admittedly the same in both cases — but solely to the 
differences between the undertaking of a passenger carrier and* 
that of an innkeeper. 
(k.) The next point is so well stated that I must quote it at 
/ length: *** * * Suppose an engine onthe Northern Pacific 
, Railroad to draw in one train ona long day and’ night haul, say 
: * from San Francisco, these five different kinds of coaches, and 
thatsome night while the passengers are all asleep a thief should go 


through the cars robbing the passengers. It would be interesting 
to define the line of demarcation in the gradation of comforts 
and conveniences which they respectively contain, on one side of 
which there is, and on the other side of which there is not, 
responsibility. The fact is, as a practical proposition, it 
can not be done. The reasoning that would establish legal 
responsibility on the Pullman Palace Car Company, and immu- 
nity upon the other passenger car companies, is superficial, nar- 
row, hasty, and illogical. It overlooks the palpable, impolitic, 
unreasonable, and unjust discrimination involved in such a doc- 
trine against one particular class or branch of the public carrier 
system of the country.’’? 


1 Kent v. Schuckard, 2 Barn. & Ad. 2 Responsibility of the Pullman Pal- 
803. ace Car Company,‘19 Am. L. Rev, 204, 
216, 217. 
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This is hardly an argument. It is rather a groping in the 
dark. If a sleeping car company is an innkeeper, surely it will 
not cease to be one because the line of demarcation above men- 
tioned is difficult to define. But as a matter of fact the line is 
easily drawn ; indeed it is the one indicated in the consideration 
of the previous argument (j). A railroad company undertakes 
for hire to carry from place to place such people as choose to employ 
it. Consequently, it is a passenger carrier. In order to carry 
people it must provide some kind of cars; and it finds it advis- 
able, at times, to provide cars of different kinds and to charge in 
relation thereto. In providing cars of different kinds, however, 
the company does not affect in the least its legal status. It still 
undertakes to be a passenger carrier. It still makes but one 
contract with a passenger. That contract is a contract of car- 
riage. The letting of the seat is, and is always treated as, an 
incident to the contract of carriage, irrespective of the kind of 
car in which the seat happens to be. The company then does 
not undertake to be an innkeeper and does not contract as one; 
consequently it can not be responsible to its employer upon its 
one contract, not only as passenger carrier, but also as inn- 
keeper.! Now, a sleeping car company does not undertake to be 
a passenger carrier. On the contrary, it undertakes for hire to 
supply such first-class passengers as choose to employ it witha 
bed and washing facilities. It, also, makes but one contract with 
a traveler. That contract, however, is one for lodging. The 
letting of the lodging is not as it was in the former case an inci- 
dent to the contract of carriage. It is a distinctly different con- 
tract. The sleeping car company, in fact, does not undertake to 
be a passenger carrier, does not contract as one and can not be 
responsible upon its single contract as one.? The line of 
demarcation then is easily defined. It depends not on ‘* the 
gradation of comforts and conveniences,’’ but on the nature of 
the undertaking. It is peculiarly easily defined when, as is 
usually the case, the railroad company and the sleeping car 
company are distinct. At times, however, the former assumes 
both undertakings and makes both contracts. Each undertaking 


1 Cf. Clark v. Burns, 118 Mass. 275, 2 See sect. 7 ante, and cases cited - 
thereunder. 
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and contract must then be governed by the laws applicable 
thereto.! Even if the first-class passenger car and the sleeping 
car were equaily good, it would be wholly immaterial, since, as 
we have already seen, the law does not depend upon such simi- 
larity. 

9. We have considered the arguments against the view that a 
sleeping car company is an innkeeper. We propose now to con- 
sider the public policy of that view. Assuming then, that a 
sleeping car company is an innkeeper, it is under an obligation 
to serve the public, and is responsible, subject to certain excep- 
tions, as an insurer. But this is simply a general statement. 
Every innkeeper is entitled to demand compliance with certain 
reasonable conditions before the obligation to serve arises; 
exactly as a common carrier is entitled to do. These conditions 
pertain to the manner in which the contract is to be made, for 
instance, the condition of prepayment ;? to the state in which 
the passenger presents himself, for instance, the condition of 
sobriety; * and to the service demanded, the condition that the 
service shall be within what the innkeeper undertakes to do, — 
the obligation to serve being correlative with the undertaking to 
do so.* 

Besides these conditions, an innkeeper can establish certain 
reasonable regulations subject to which only he carries on his 
business. One of the most important of these is the one that 
relates to the deposit of money, jewels, and other valuables. 
Subject to certain exceptions, an innkeeper is responsible as an 
insurer for his guests’ goods. He is responsible thus the moment 
the goods are brought infra hospitium, within the inn.’ It was 


1 No one, we imagine, will think of 
arguing that the two undertakings with 
their different laws must be merged be 
cause the two companies are merged. If 
any one should think of doing so, he 
would do well, perhaps, to remember that 
every railroad company has two distinct 
undertakings, that of a common carrier 
and that of a passenger carrier. 

2 P. P. C. v. Reed, 75 Ill. 125, 180; 
Schouler’s Bailments, 291. 


5 Nevin v. P. P. UC. Co., 106 Ill. 222, 
231, 234; Schouler’s Bailments, 288. 

* See sect. 4, ante. 

5 In most courts the innkeeper is re- 
sponsible for all his guest’s goods, not 
simply for such as are reasonably neces- 
sary for traveling. Roger’s Law of Hotel 
Life, 47, 91-96. He can guard himself 
against imposition by means of the regu- 
lation stated in the text. In Blum v. 
Southern P. P. C. Co., 1 Flippin, 500, 
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long since seen, however, that if he was to be responsible thus 
for every thing brought into his inn, he was reasonably entitled, 
for his own protection, to demand a delivery to him of all money, 
jewels and other valuables not reasonably necessary to the guest’s 
person. <A regulation, therefore, that an innkeeper will not be 
responsible for such articles unless delivered for deposit in his 
safe, is reasonable, and, if brought to the knowledge of the 
guest, is binding.’ 

Now, the view that a sleeping car company is an innkeeper has 
never been deemed inconsistent with public policy on the ground 
that it imposed upon the company the duty to serve the public. 
We believe that it never will be. Surely a company that under- 
takes to serve the public and that holds with the railroad com- 
pany the benefits of the exercise of the right of eminent domain 
ean not, consistently with public policy, be permitted to reject, 
at its option, one who, conforming to all reasonable conditions, 
applies for a lodging. The service is and should be mandatory, 
and at reasonable rates. But this view has doubtless been 
thought to be inconsistent with public policy because it imposed 
upon the company the liability of an insurer for losses, — losses 
which, apparently, owing to the peculiar construction of cars, 
ean not be guarded against, and must be exceedingly numerous 
in comparison with those of other innkeepers. But this is all 
wrong. If the reasoning were accurate, that is, if the company 
were peculiarly likely to suffer losses, the remedy would lie ina 
regulation of charges, —the remedy used by innkeepers carrying 
on business under peculiarly dangerous circumstances. But the 
reasoning is wholly inaccurate. The company does not need our 
sympathy, as may be easily demonstrated. A sleeping car com- 
pany does not receive the trunks of guests, as an innkeeper does. 


505, the court, while admitting that the Gardner, 3 Pennypacker (Pa.), 78, and in 
innkeeper was responsible thus, held that Woodruff S. & P. Co. v. Diehl, 84 Ind, 
the sleeping car company was respons- 474, the full amount of his loss was ad- 
ible only for such goods as are reason- judged the guest, but whether that 
ably necessary. In P. P.C.Co.v.Smith, amount was more than was reasonably 
78 Dll, 260, 862, the Superior Court held necessary for traveling was not considered, 
the same view; the Supreme Court, how- 1 Purvis v. Coleman, 21 N. Y. 111; 
ever, overruled the judgment forthe guest Morgan v. Ravey, 6 H. & N. 265, 271. 

on another ground. In P. P. C. Co. v. 
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Consequently, it is entirely freed from liability for them. It 
receives at most only the valuables, clothes, toilet articles and 
other minor traveling appurtenances of guests. As regards the 
valuables a regulation that the company will not be responsible 
for money, jewels and other valuables unless it receive them for 
deposit in a safe would be reasonable, and, if brought to the 
knowledge of the guest, would be binding. Such a regulation 
would apply under the circumstances, at least, to a guest’s 
jewels, money and papers; and possibly to his watch. As 
regards the other articles, above mentioned, the danger of theft 
issmall. The difficulty of stealing and getting away with arti- 
cles of such bulk is great; the accruing advantage to the thief is 
slight. Even this danger might be materially diminished by a 
slight change in the construction of cars; for instance, by the 
building of a small closet for overcoats and bags, properly 
checked. Under proper management, then, a sleeping car com- 
pany would be peculiarly unlikely to suffer a loss. Indeed, it 
would be much less likely to do so than the average innkeeper 
would be; since it could oversee far better the few kinds of 
goods that it receives. 

Before concluding, let us compare briefly the hardship imposed 
upon the sleeping car company by the view advocated in this 
article and that imposed upon the public by the present law. 
The view that a sleeping car compauy is an innkeeper imposes 
in reality slight hardship on the company. True, it renders the 
company responsible, subject to certain exceptions, as an insurer, 
and puts it to the expense of providing honest servants, a small 
safe, and perhaps a closet. But if the company does incur these 
small expenses, it practically precludes thefts; as well, by the 
way, as impositions on itself. Now, while this view imposes 
slight hardship on the company it confers an inestimable benefit 
on the public; since it gives every guest almost absolute immu- 


nity from theft. On the other hand, the present Jaw undoubtedly . 


benefits the sleeping car company, rather more than the view advo- 
cated in this article does; since it does not put the company to 
the expense of providing a safe, closet, and honest servants. 
But this law imposes upon the public incalculable hardship. 
Practically it gives them no security. Under it, each guest is 
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compelled to choose either to stay awake and protect his goods, 
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or to go to sleep and leave them at the mercy of the other guests 
and employes, the latter having peculiar opportunities, evidently, 
for thieving. If selecting the latter course he suffers loss and 
sues for it, he is obliged, as a rule, to rest his case upon the tes- 
timony of an employe, whom he can not contradict and whose 
interests he is directly antagonizing.' Without pursuing the 
matter further, we believe that the view that a sleeping car com- 
pany is an innkeeper, is the correet one on strict legal principle 
and is wholly consonant with public policy. 


Boston, Mass. 


! The cases hold generally that the 
guest does not establish a prima facie 
case by proving his loss simply; he 
establishes that only by proving that his 
loss was attributable to the negligence of 
the sleeping car company. Pardee v. N. 
Y. C. Sl. C. Co. (S. C. N. Y.), 19 Cent. 
L. J. 380; Tracy v. P. P. C. Co., 67 How. 
Pr. 154 and cases cited; P. P.C. Co. ». 


Morris Gray. 


Gaylord (Ky. Sup. Ct.), 23 Am. L. Reg. 
788; P. P. C. Co. v. Smith, 73 Ill. 360; 
Keith v. P. P. C. Co. (C. C. Ill), 17 Ch. 
Leg. News, 196; Dargan v. P. P. C. Co., 
Wilson’s Tex. Ct. of App., Civ. Cas., 
sect.691. These cases are, it seems, open 
to objection, since the actions sound not 
in tort, but in contract. 
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INDIAN CITIZENSHIP. 


In the debates in Congress, prior to the submission of the 
fourteenth amendment to the constitution of the United States, 
and since its adoption by the people, the question has been 
discussed with earnestness whether the Indians are citizens by 
force of the first provision of that amendment. 

Section one provides: ‘* All persons born in the United States, 
and subject to the jurisdiction thereof, are citizens of the United 
States and of the State where they reside.”’ 

In the debates in the United States Senate, such able lawyers 
as Johnson, Hendricks, Doolittle and Saulsbury, expressed the 
opinion that all the Indians in the United States, being born on 
our soil, and in a certain sense subject to our jurisdiction, would 
become citizens by force of the first section of the amendment 
quoted above. They sought to amend the provision, by insert- 
ing after the word ‘ thereof’’ the words ‘* excluding Indians 
not taxed.”’ 

Senators Trumbull, Howard, Williams and Fessenden, held to 
the view, that the amendment did not include Indians, because 
they had always been recognized as independent nations and 
communities, and not completely subject to the jurisdiction of 
the United States; and although born within our territorial 
limits, were not born within the allegiance of the government, 
but under the dominion of their tribes, and owing allegiance to 
the tribal head. 

The proposition to amend was voted down by a vote of thirty 
to ten. There still remained doubt as to the effect of the 
amendment, and on the 7th day of April, 1870, the Senate of the 
United States by resolution instructed the Committee on Judi- 
ciary ‘*to inquire into and report to the Senate, the effect of the 
fourteenth amendment to the constitution upon the Indian tribes 


1 Cong. Record, 1st Sess., 89th Cong., 
pp. 2890 to 2898. 
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of the country, and whether by the provisions thereof the 
Indians are not citizens of the United States.” 

The committee made an elaborate report through Senator 
Matt. H. Carpenter, stating that the Indian tribes from the 
foundation of the government had been regarded as distinct 
nations and independent political communities, only subject 
to our laws in a qualified sense, and therefore were not 
citizens by the fourteenth amendment. The opinion of the Judi- 
ciary Committee was generally accepted as the law, so far as 
it related to Indians holding tribal relations. That Congress 
accepted this view, is shown by the number of special enact- 
ments granting citizenship to various Indian tribes passed subse- 
quent to the adoption of the amendment. But the opinion 
volunteered by the committee, for it was not called out by the 
resolution,—** when the members of the tribe are scattered, they 
are merged in the mass of our people, and become equally sub- 
ject to the jurisdiction of the United States,’’— did not meet with 
universal assent, although it was generally sustained by the 
courts and approved by the text-writers. 

Judge Cooley, in his edition of Story on the Constitution, 
adopts and elaborates the opinion of the committee. 

In the cases of Ex parte Kenyon,’ and Ex parte Reynolds, 
decided by Parker, J., Western District of Arkansas; United 
States v. Abraham Elm, decided by Wallace, J., Northern Dis- 
trict of New York,‘ and United States v. Crow Dog, decided by 
Moody, J., District of Dakota, the construction of the committee, 
as to the status of non-tribal Indians under the fourteenth 
amendment, is upheld. 

Again, when the severalty land bill was before the Senate in 
1881, Senator Hoar endeavored to tack on an amendment mak- 
ing Indians holding lands in severalty citizens; but in the opin- 
ion of Senators Pendleton, Brown and others, the amendment 
was unnecessary, because the Indians, by holding their lands in 
severalty and separating from their tribes, became citizens under 
the fourteenth amendment.® 


2 Vol. 2, p. 655. 4 23 Int, Rev. Rec., 419. 


 § Dill. 386. 5 Vol. IL, Part. I, Cong. Rec., 46th. 


Id. 396. Cong., pp. 904-912. 
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Until the late decision of the Supreme Court of the United 
States, Deady, J., of the District of Oregon, stood alone in the 
opinion, that an Indian could not make himself a citizen by 
abandoning his tribal relations and voluntarily submitting him- 
self to the government and laws of the United States.’ 

The contention of those claiming citizenship for the Indian 
living apart from his tribe was, that he was born in the United 
States, and not subject to naturalization; that by cutting loose 
from his tribe, turning his back on the past, adopting the habits 
of civilized life, and yielding obedience to our laws and allegiance 
to the government, he became subject to its jurisdiction, and a 
citizen of the United States; for he was in the words of the 
amendment, ** born in the United States and subject to the juris- 
diction thereof.’’ 

The answer made to this argument is, that the words ‘* born 
in the United States’’ means born, not alone on the soil of the 
United States, but within its allegiance; that the fact that an 
Indian has abandoned his tribal relations may be a good reason 
for making him a citizen of the United States, but does not of 
itself make him one. To be a citizen of the United States is a 
political privilege, which no one not born in it can assume, without 
its consentin some form. The Indian must either be born into 
the government, or made by force of some law subject to its 
jurisdiction. 

This latter view is sustained by the Supreme Court of the 
United States in the case of Elk v. Wilkins.? Justice Gray 
delivering the opinion of the court, Justices Harlan and Woods 
dissenting. The opinion of Justice Gray ploughs itself so deeply 
into the understanding, that one’s conviction as to its correctness 
is not shaken by the learned and elaborate argument of Justice 
Harlan. The precise point decided is, that an Indian not taxed 
can not by dissolving his tribal relations and adopting the habits 
and customs of civilized life, become a citizen of the United 
States. Whether an Indian living away from his tribe, having 
abandoned his nomadic life, who is taxed and made subject to 
the laws of the State where he resides, is a citizen, is not decided. 


1 McKay v. Campbell, 2 Sawy. 118; 2112 U.S. 94. 
United States v. Osborne. 6 Jd. 407. 
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Indians not taxed are excluded by the fourteenth amendment 
from the basis of representation, so the court could hardly hold 
that they were citizens. But Indians taxed are included ip 
the number upon which representation is based, while at the 
same time they must in some degree be amenable to the laws 
of the State where they reside; so the Supreme Court may 
hold when the question is before them, that Indians taxed, 
or subject in any way tothe general laws of the State, are 
citizens. ° 

It being here decided by our highest court that neither the 
Indian tribes, nor Indians living apart from their tribes, can 
become citizens without further legislation, let us consider: First, 
whether it would benefit the Indians to make them citizens at the 
present time ; secondly, is it to the interest of the United States 
to bestow upon the Indians citizenship; and, thirdly, if the 
Indians are to become citizens, upon what terms and conditions, 
and what kjnd of a law therefor should be enacted. 

1. Will it prove beneficial to the Indians to make them citi- 
zens at the present time? 

There is a gocd deal of loose, laudatory talk about the inesti- 
mable blessings of American citizenship. Speaking accurately, 
the constitution and laws of the United States confer few, if any, 
positive rights and privileges upon citizens not guaranteed to and 
enjoyed by aliens. The personal security of the foreigner in 
life, liberty and property, is not surpassed by that of the citi- 
zen. The laws of our country run out to persons, not citizens. 
The rights of citizenship and the ballot are frequently con- 
founded. It is true that the ballot generally follows citizenship ; 
but the latter is granted by the United States, the former by the 
States. It is within the power of the States to exclude citizens 
from the ballot, and to give it to aliens. In fact, they do this, 
when they deprive women of the franchise and give it to aliens, 
who have simply declared their intentions to become citizens. 
The constitution and laws simply forbid any State from abridg- 
ing the privileges of citizens, or their right to vote on account 
of race, color or previous condition of servitude. The rights of 
aliens, in most of the States, are as numerous as those of citizens, 
except that under the laws of all the States the franchise is con- 
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ferred upon all male citizens who possess the requisite qualifica- 
tions of age, intelligence, residence and property. 

Although technically speaking, under the constitution and 
laws, citizenship and the ballot are not linked together, yet they 
are practically united ; because, as soon under the Federal law as 
one becomes a citizen, so soon under the State law he acquires 
the ballot. The only object then in making the Indian a citizen, 
is to put the ballot in his hand. Is it to his interest to have 
it, and would it prove a boon to him? Is the ballot even a 
greater good than evil to the illiterate and uneducated? Is not 
the Indian, who craves the right to vote, in the words of Long- 
fellow, ‘* longing after the good he comprehends not?’’ (The 
introduction of the Indian into American politics with its evil 
associations, the caucus, the primary, the polls, with their 
attendant influences of money and rum, is to debase and degrade 
him. To plunge the Indian, who has known but little of law, 
and nothing of civilized government, who is slowly emerging 
from a semi-savage condition, gradually adopting our habits and 
modeling his life after that of the civilized whites, into the heat 
of partisan struggles, is to utterly demoralize him and undo 
largely what has been done for his advancement. It would 
seem far better for the Indian to be educated, to learn something 
of law, first criminal, then civil, to very gradually assume the 
burdens and responsibilities of government, but to be excluded 
from the ballot as long as possible.) 

Again, if the Indian is to become a citizen, he should be 
admitted upon the same basis as other citizens. The law should 
no longer regard him as a favorite, nor the government treat 
him as a ward. Such dependence is inconsistent with citizen- 
ship. All the intercourse laws for his protection, authorizing 
supervision of his contracts, forbidding the gift and sale to him 
of intoxicating liquors, the punishment of persons who trespass 
and commit depredations on lands held in severalty, the condi- 
tions in the patents forbidding alienation of lands allotted to 
Indians, the receiving of annuities, together with other laws 
appropriate to Indians while in a state of pupilage — should be 
repealed when they become citizens. 

If it be said that these special privileges can not be taken 
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away, or that it is to the interest of the Indians to retain them, 

then it must be conceded that the Indians are not fit and ready 
for citizenship. 

We are bound to believe that the philanthropy is misplaced, 
which insists upon making the Indians citizens. As wards of the 
government they are objects of special care and protection, and 
jealously guarded from being overmatched by the superior intel- 
ligence and cunning of the white man. As citizens, they should 
stand upon their own feet, and receive only that general protec. 
tion which the law extends alike to all its citizens. A greater 
wrong could not be done the Indians than to withdraw the 
strong hand of government which has so long sustained them, 
and at once cast upon them all the duties and responsibilities of 
citizenship. 

2. Is it policy for the government to admit the Indians to 
citizenship ? 

It will be observed, the demand that the Indians be made 
citizens, comes from the philanthropists, not from the Indians 
themselves. They are not knocking at our doors for admission 
into our allegiance and government. Even those who have fora 
long time-lived away from their reservations, have not felt the 
need of, and are indifferent to, becoming citizens. Of course, 
there are some cultivated and educated Indians in the older 
States, many of them, half and quarter breeds, who have wished 
to become citizens; and a large majority of these have been 
naturalized by special enactment. Again, the claim for citizen- 
ship comes from the East, where there are few Indians; while 
the West will have the intolerable burden, in addition to its other 
natural elements of disorder, of absorbing and fusing these 
Indians into its society and civilization. From a political point 
of view, it is not desirable for the West to have turned loose 
upon it such a large number of raw recruits to the ranks of citizens 
and purchasable voters, who may become important factors in 
the politics of the States of Kansas, Nebraska, Colorado, and 

the Territory of Dakota. 

Again, there is no overwhelming political necessity, as in the 
case of the negroes, requiring us to make citizens of the Indians. 
When we remember that our country is being invaded, yeat 
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by year, by the undesirable classes driven out of Europe 
because they are a burden to the government of their birth ; 
that as many as seventy thousand immigrants have landed on 
our shores in a single month, made up largely of Chinese labor- 
ers, Irish paupers, and Russian Jews; that the ranks are being 
swelled by adventurers of every land —the Communist of France, 
the Socialist of Germany, the Nihilist of Russia, and the cut- 
throat murderers of Ireland— that all these persons may become 
citizens within five years, and most of them voters under State 
laws as soon as they have declared their intentions to become 
citizens — we may well hesitate about welcoming the late ‘* un- 
tutored savages ’’ into the ranks of citizenship. With 15,000,000 
people of foreign descent already resident, with social habits, 
customs, ideas of government, widely different from the native 
population of America, with the vexed problem of the Chinese 
and negroes unsolved, and possibly unsolvable, it requires great 
faith in our robust virtues and the saving efficacy of republican 
institutions to believe we can with safety absorb the Indians into 
our population, and make them partners in the political func- 
tions of government. 

In the Declaration of Independence, we speak of the ** merci- 
less Indian savages, whose known rule of warfare is an undis- 
tinguished destruction of all ages, sexes and conditions.’’ Since 
that time we have recognized them as distinct political com- 
munities, but not civilized nations. Despite the pressure of our 
population upon the Indians, their development towards more 
civilized modes of life, and our altered sentiments towards them, 
the status of the Indians as tribes is practically what it was 
twenty-five years ago. They are still nations of idlers, men who 
enjoy leisure and disdain toil —the only native sporting class in 
America. They know not what it is to labor, to plow, and to 
sow. Their ideas of government are the simplest and rudest, 
consisting of allegiance to a chieftain who has won his place by 
violence, and holds it without right or justice. The Indian has 
but little knowledge of law save the /ex falionis. It is stretch- 
ing the principles of impartial suffrage and universal citizenship 
to the verge of absurdity for the government to extend its hand 
to the subjects of an independent community who have made the 
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tomahawk the arbiter of their wrongs, and summarily invest them 
with the rights and privileges of American citizenship. 

There is, however, a growing sentiment in favor of making 
Indians citizens, and there doubtless are, and soon will be, quite 
a number of educated Indians from the schools of Carlisle, 
Hampton and other institutions, who will be fit for citizenship, 

3. Upon what terms and conditions shall the Indians be 
admitted as citizens, and what kind of law therefor should be 
enacted? The only naturalization laws for Indians hitherto 
passed by Congress, have been for the benefit of particular tribes, 
Such laws have failed of their object. I quote Mr. Francis 
Walker, Ex-Commissioner of Indian Affairs, May number of 
International Review, 1874: ‘* The United States has by recent 
treaties and legislative enactments, admitted to citizenship the 
following Indians: In Kansas, Kickapoos, 12; Delawares, 20; 
Wyandottes, 473 ; Pottawatomies, 1,604; in Dakota, Sioux, 250; 
in Minnesota, Winnebagoes, 159; in Michigan, Ottawas and 
Chippewas, 6,039; in Indian Territory, Ottawas of Blanchard’s 
Fork, 150. Time has not yet been given for the full develop- 
ment of the consequences of thus devolving responsibility upon 
these Indians; but we have already information, official or semi- 
official, to the effect that the majority of the Pottawatomies, 
citizens, after selling their lands in Kansas, have gone to the 
Indian Territory and associated themselves as a tribe; that of 
the Wyandottes, considerable numbers have attached themselves 
to the reorganized tribe in the Indian territory ; that of the citi- 
zens, Ottawas of Blanchard’s Fork, nearly all have disposed of 
their allotted lands; that of the Ottawas and Chippewas of 
Michigan, a majority certainly, probably a large majority, have 
sold the land patented to them in severalty. It will thus be 
seen that of the Indians upon whom the experiment of citizen- 
ship has been tried, more than half, probably at least two-thirds, 
are now homeless, and must be re-endowed by the government, 
or they will sink into hopeless poverty.”’ 

It seems then that a uniform naturalization law for the Indians 
should be enacted, admitting individual Indians, not tribes, to 
citizenship. Senator Dawes, of Massachusetts, chairman of the 


Committee on Indian Affairs in the United States Senate,” 
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December 1, 1884, introduced such a bill. It reads as fol- 
lows:— 

«« Be it enacted by the Senate and House of Representatives 
rof the United States of America in Congress assembled: That 
every Indian born within the territorial limits of the United 
States who has voluntarily taken up, within said limits, his resi 
dence separate and apart from any tribe of Indians therein, and 
has adopted the habits of civilized life, is hereby declared to be 
acitizen of the United States, and is entitled to all the rights, 
privileges and immunities of such citizens, whether said Indian 
has been or not, by birth or otherwise, a member of any tribe 
within the territorial limits of the United States.’’ 

All that this bill requires is separation from the tribe and 
adoption of the habits of civilized life, and the Indian ipso facto 
becomes a citizen of the United States. There is no tribunal 
authorized to declare when an Indian has separated from his 
tribe, or whether he has adopted the habits of civilized life, 
neither does the bill provide for any record or paper evidence of 
naturalization. ‘There is no period of probation during which 
the Indian shall live apart from his tribe and adopt civilized 
habits. The moment the Indian cuts loose from his tribe, 
becomes merged in the mass of our population and imitates our 
mode of life, he is a citizen. Whether in the event he changes. 
his mind, rejoins his tribe and renews his allegiance to it, he 
would loose his rights as a citizen, may be doubtful. 

The chief objections to the bill introduced by Senator Dawes, 
is the celerity with which a tribal Indian may be transformed into 
an American citizen, and the want of a tribunal or court to de- 
clare what constitutes an abandonment of tribal relations and 
adoption of civilized life, with authority to certify that Indians 
have been admitted to citizenship. 

When an Indian claims a right by virtue of his citizenship, 
how are we to know that he has separated from his tribe and 
become civilized? The question would doubtless arise whenever 
an Indian attempted to vote. If any other naturalized person: 
presented a ballot, the judges of election, by looking at his « citj- 
zen papers,’’ could decide upon his qualifications: but how can 
they pass upon the Indian’s claim? . 

VOL. XX 13 
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If his vocation in life is to be considered, what pursuit must 
he have engaged in, and how proficient must he have become, 
before he will be held to have given up his tribal relations, and 
forsaken his savage and uncivilized callings, habits and customs? 
Will the fact that he plows? if so, how well must he plow, to 
satisfy the election judge that he has become civilized? Will the 
fact that he is a householder, and holds his land in severalty, 
pays taxes, speaks and writes the English language, and dresses 
in civilized garb, be conclusive that the Indian has adopted the 
habits of civilized life? These may all satisfy one judge, and 
not another; so that the rule will vary with the different election 
officers, and there will be no certain method of recognizing the 
Indian citizen. The bill introduced by Senator Dawes ought to 
be amended to conform as near as may be to the present natur- 
alization laws. 

The act passed by Congress in 1865, admitting certain mem- 
bers of the Stockbridge Indians to citizenship, comes nearer the 
correct idea of the qualifications that should be required of the 
Indians before making them citizens. That act authorized any 
of the chiefs, warriors, or heads of families, of the Stockbridge 
Munsee tribes of Indians, residing in Missouri, having filed with 
the clerk of the District Court of the United States a declara- 
tion of his intention to become a citizen of the United States, 
and to dissolve all relations with any Indian tribe, two years pre- 
vious thereto, to appear in such court, and prove to the satisfac- 
tion thereof, by the testimony of two citizens, that for five years 
last past he has adopted the habits of civilized life ; that he has 
maintained himself and family by his own industry; that he 
reads and speaks the English language; that he is well disposed 
to become a peaceable and orderly citizen; and that he has suffi- 
cient capacity to manage his own affairs; whereupon the court 
may enter a decree admitting him to all the rights of a citizen 
of the United States, and thenceforth be no longer held or treated 
as a member of any Indian tribe, but be entitled to all the rights 
and privileges, and subject to all the duties, and liabilities to 
taxation, of other citizens of the United States.' 


' U, S. Stats. at Large, vol. 13, sec. 4, 
p. 562. 
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The bill introduced by Senator Teller in the Senate of the 
United States, February 16, 1880, is quite similar to the act just 
quoted, except it restricts the sale of lands held by Indians for 
five years after the Indians become citizens, and then only upon 
the decree of the court. Such a bill would be an acceptable 
substitute for the bill of Senator Dawes. It applies to the In+ 
dians the same rule that is appliedtoaliens. The reasons requir- 
ing of persons of foreign birth long residence before admitting 
them to become citizens, applies with great force to the Indians. 
If we require an intelligent, educated foreigner to reside five 
years in the United States before he becomes a citizen, for a 
much stronger reason the Indians, who have known nothing of 
civilized governments, should serve a period of probation in our 
midst, after they have severed their tribal relations, before being 
clothed with the political privileges of citizenship. 

America owes a duty to its Indian subjects, or wards, as you 
may please to call them, which is emphasized by the past wrongs 
done them ; but let us not, from a too keen desire of reparation, 
heap upon them rights and privileges, which will injure ourselves 
and do the Indians no good. We should educate the Indian, 
inform him of our civil institutions, give him some idea of gov- 
ernment, teach him the principles of right and wrong as declared 
in our laws, gradually subject him to the penalties of the law 
and admit him to our courts where his civil rights may be admin- 
istered and wrongs redressed ; then put upon him the burden of 
taxation, confer the ballot, and finally crown him with citizenship. 

Probably the solution of the Indian problem will only be 
attained by the destruction of the Indians as tribes, and their 
absorption into our civilization and citizenship. But citizenship 
should be regarded as an end, not a means; that is, a goal to 
which each tribe and Indian should in time be conducted through 
a course of industry, instruction and constraint, maintained by 
the government with kindness, but with firmness. 


G. M. LAMBERTSON. 
LincoLn, NEB. 
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COMBINATIONS TO STIFLE COMPETITION. 


COMBINATIONS TO STIFLE OR DIMINISH COM- 
PETITION FROM THE STANDPOINT OF PUB- 
LIC POLICY. 


I. Art PUBLIC SALEs. 


. In General. 


2. Reasons for Condemning Them. 
. (1) Such Combinations Generally Void. 
. (2) Object, not Effects, Tests of Validity. 
. (3) Same Subject — James v. Fulcrod Criticised. 
3. (4) Duty to Bid no Element in Formation of Rule. 
. (5) Whether Sales are of Private or Public Property, Immaterial. 
. (6) Whether Indebtedness is Private or Public, Immaterial. 
. (7) Relation of Parties to the Property, Immaterial. 
. (8) Same Subject —Jones v. Caswell Considered. 
. (9) Same Subject — Status of Claimants. 
. (10) Direct Interest in Stifling Competition, Immaterial. 
. (11) Want of Objection on Part of Vendor or Ratification of no Effect, 


. (12) Sales Void. 


. False Representations to Stifle Competition. 


. Charge of Participation in such Combinations Slanderous. 


- Quasi-public Sales within the Rule. 
. Legality of Combination, when Breach would be Violation of Duty. 
. Are Combinations Diminishing Competition ever Lawful? 


. Same Subject. 


21. Same Subject. 
. Combinations for Bona Fide Joint Purchases for Joint Profit are Legal, 


. Combinations where no Agreement not to Bid is Made. 

. Public Sale of Public Property. 

. Combinations to secure Property for Division.: 

. Combinations for Protection of Parties’ Interests at Public Sales. 
27. 
28. 


Presumptions and Burden of Proof. 
Pleading. 


Il. At PrivaTE SaLes— SucH COMBINATIONS VALID. 
Ill. PuBLic CONTRACTS. 


1. 
2. 
3. 


4, 
5. 
6. 


In General. 

Such Combinations Generally Void. 
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|. Ar Pustic SAEs. 

1. In General. — The temptation for the commission of fraud 
at public sales often causes the formation of combinations 
which have for their sole object the stifling or diminution 
of competition among would-be purchasers, so that the prices 
may be depressed and the property procured at a sacrifice. 
The merits of the public sale are too obvious to require any com- 
ment. It may be a private auction or held under the sanction 
or mandate of the law. Now, it is held for the purpose of set- 
tling of the estate of a deceased person; again, where partition 
is impossible between tenants in common. Often the interests of 
infants are involved ; but generally it represents the efforts of an 
impatient creditor to obtain satisfaction of his debt when peace- 
able means of collection have failed. 

2. Reasons for Condemning such Combinations. — It is forthe 
interest of the public that fairness in whatever is connected with 
auction sales should be encouraged, and, therefore, that dishon- 
esty be discouraged. Vast amounts of property are and must 
continue to be disposed of at such sales. It is a mode of pro- 
ceeding necessarily resorted to inthe execution of the decrees and 
determinations of courts of justice. The object, in all cases, is 
to make the most of property that can be fairly made of it. 
It should, therefore, be the policy of the law to protect such 
sales from every species of improper influence.’ For bidders 
to buy off each other is but a species of bribery, and such a com- 
bination to prevent a fair competition as will render a sale 
iniquitously fruitless, should not be permitted.?, When such con- 
duct takes place at a sale of a debtor’s lands, it certainly can not 
be reconciled with strict rules of propriety.’ It is uncon- 
scientious and has a tendency to mislead private confidence.‘ 
Its obvious tendency is to depress the price of the property sold 
and thus to injure the debtor.® If policy alone forbids courts to 
enforce such, combinations as between the parties, both policy 
and justice unite in condemning them in the interest of the 


1 Gardiner v. Morse, 25 Me. 140, 143 8 Morris v. Woodward, 25 N. J. Eq. 
(1845). (10 C. E. Gr.) 82 (1874). 
2 Ibid. * Story’s Eq. Jur., sect. 290. 
5 Morris v. Woodward, supra. 


th 
| 
} 


196 COMBINATIONS TO STIFLE COMPETITION. 


debtor. Men may from the very worst of motives, both towards 


the debtor and creditor, abstain from bidding, without incurring 
any legal censure. They have the right to abstain from action, 
at their pleasure; but if they do act, they should act fairly, 
They ought not to claim for themselves any benefit from a sule, 
the first principles of which they have violated.' 

3. (1) Such Combinations Generally Void. — Such reasons are 
too strong to permit any court to disregard them. Therefore, 
where A. agreed with B. to pay him a sum, if he would abstain from 
bidding at an administrator’s sale,? or to sell him such parts of 
the property as he might desire at a low price ;*> where A., B. and 
C. creditors of D., the two first having executions, formed a 
combination, whereby it was arranged that, at the sale of D.’s 
property, A. should pay C. so much, and bid off D.’s personalty 
for the amount of his execution, and that C. should bid on the 
realty for the amount of B.’s execution, and, after disposing of the 
property and satisfying his own demand, pay to A. as much of 
the sum paid by him, as the surplus, if any, should permit ;‘ 
where several creditors employed a third person to bid on their 


1 Smith v. Greenlee, 2 Dev. (N. C.) 360; Veazie v. Williams, 8 How. 134; 
126 (1829). Thomett v. Haines, 15 M. & W. 367; 
2 Ingram v. Ingram, 4 Jones (N.C.) Bexwell v. Chrystie, Cowp. 396, per 
L. 188 (1856). S.P., The Merchant’s In- Lord Mansfield; Howard v. Castle, 6 T- 
surance Company of New Orleans v. Ad-_ R., per Lord Kenyon; Wheeler v. Col- 
dison, 9 Rob. (La.) 486 (1845); Arnoldv. lier, 1 M. & M. 126; Crowden v. Aus- 
McCord, 16 Ind. 177 (1861); White Crow tin, 2 C. & P. 208; Rex v. Marsh, 3 
v. White Wing, 3 Kas. 276, 279 (1865), Y.&J.331; Pennock’s Appeal, 14 Pa. St. 
per Crozier, C. J.; Benz v. Hines, Id. 446, overruling Steel v. Ellmaker, 11 8S. 
890, 397 (1866); Phippen v. Stickney, 8 & R. 86; Kent’s Comm. (6th ed.) 538, 
Metc. (Mass.) 884; Dudley v. Odom, 3S. 639; Miller v. Baynard, 2 Houst. (Del.) 
C. (x. s.) 181 (1873); Durfee v. Moran, 659; Brotherline v. Gwines, 48 Pa. St. 
57 Mo. 374 (1874), citing with approval, 68; Troughton v. Johnston, 2 Hayw. 328. 
Wooten v. Hinkle, 20 Mo. 290; Hook v. 3 Mills v. Rogers, 2 Litt. (Ky.) 217 
Turner, 22 Mo. 333. See Matthews v. (1822); Troup v. Wood, 4 Johns. Ch. 
Starr, 68 Ga. 521 (1882); Gibbs v. Smith, (N, Y.) 228 (1820). See Penn’s Adminis- 
115 Mass. 592 (1874), per Devens, J.; trator rv. Tollison, 20 Ark. 652; Wood- 
Brisbane v. Adams, 3 N. Y. 129; Coro- ruff v. Berry, 40 Ark., noted in 23 Am. 
thers v, Harris, 23 W. Va. 177 (1883); L. Reg. (x. s.) 276 (1883); Paige v. Ham- 
Cain v. Cox, 23 W. Va. 635 (1883); mond, 26 Vt. 375 (1854). 
Fleming v. Hutchinson, 36 Iowa, 523 ¢ Thompson v. Davies, 18 Johns. (N. 
(1878); Webster v. French, 11 Ill. 254 yy.) 111 (1816). See Howell v. Mills, 58 
(1849); Curtiss v. Aspinwall, 114 Mass. N, Y, 322. ; 
187 (1878); Fowle v. Leavitt, 3 Fost. 
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debtor's property for them, so that the property might be ob- 
tained for their benefit and the profits divided among them in the 
proportion that the debt of each should bear to the aggregate 
thereof ;! wherea second and fourth mortgagee, foreclosing, agreed 
to pay the third mortgagee a sum for abstaining from bid- 
ding;? where a judgment creditor, in assigning his judgment, 
promised the assignee not to bid at a foreclosure sale, held 
under a mortgage of the debtor’s property; * where an_insol- 
vent debtor, whose lands were about to be sold by commis- 
sioners of sale, to pay liens upon them, made an arrangement 
with a company, agreeing to use his best efforts at the sale to 
depreciate the price of the lands, so that the company might secure 
them at an inadequate price ;* and where A. and, B. were bidding 
at a partition sale, and A. took B. aside and an arrangement was 
made whereby A. was to bid off the land and it was to be equally 
divided between them, or sold for joint profit ;>— in all these cases, 
the combinations or arrangements were held to be void as against 
public policy, and incapable of sustaining an action to enforce their 
terms in courts of justice. 

4, (2) Object, not Effects, Tests of Validity. —In reading 
a Texas case,® one might suppose from the language of the court 
that it is not the object or tendency of the combination which 
determines its validity, but the results accomplished by it; for 
the court says: ‘*Had it been shown that the effect of this 


1 Hawley v. Cramer, 4 Cow. (N. Y.) * Wooton v. Hinkle, 20 Mo. 290 (1855), 
717, 731, 782, 783, citing with approval distinguishing Loomis v. The National 
Doolin v. Ward, 6 Johns. (N. Y.) 194; Fire Ins. Co.,11 Paige (N. Y.), 431; Phip- 


Jones v. Caswell, 3 Johns. Cas. 32, and 
Troup v. Wood, supra. See Jewett v. 
Bowman, 29 N. J. Eq. (2 Stew.) 174; 
Bradley v. Kingsley, 48 N. Y. 5384 (1871); 
Haynes v. Centerfield, 7 Ala. 189, 197. 

2 Morris v. Woodward, 25 N. J. Eq. 
(10 C. E. Gr.) 32 (1874), citing Fuller v. 
Abrams, 31 Brod. & B. 116; Martin v. Ran- 
lett, 5 Rich. (L.) 542; Mills v. Rogers, 2 
Litt. (Ky.) 217 (1822); Smith v. Green- 
lee, 2 Dev. 126. 

3 Brackett v. Wyman, 48 N. Y. 667 
(1872); Horn v. Star Foundry Company 
28 W. Va. 522 (1884). 


pen v. Stickney, 3 Metc. (Mass.) 88 
Smull v. Jones, 1 W. & S. (Pa.) 128; 
Switzer v. Skiles, 3 Gilm. (Ill.) 629. 

5 Wheeler v. Wheeler, 5 Lans. (N. 
Y.) 505 (1872); French v. Bennett, Lalor 
(N. Y.) Supp. 191 (1843), Hill & D. 
(N. Y.) 191; Doolin v. Ward, 6 Johns. 
(N. Y.) 124 (1810); Hook v. Turner 
22 Mo. 333 (1856); Lawnin v. Bradley, 
18 Mo. App. 363 (1884). See Gulick v. 
Bailey, 5 Halst. (N. J. Law) 87, 99, per 
Ford, J. 

6 James v. Fulcrod, 5 Texas, 512 (1851). 
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agreement prevented the property from attaining its full price, 
and this could have been proven affirmatively, the transaction 
would have been repugnant to public policy and void.’ But 
this is not a correct exposition of the law. Devens, J., declares 
the true doctrine, when he says: ! 


‘* Nor is it any answer to show 
that no injury has been done to the party selling. That which 
renders the contract illegal is not the injury which the parties 
have actually occasioned, but the purpose which they must have 
contemplated when it was made ; its validity is tested not by its 
results, but by its objects as shown by its terms.’’ And the Su- 
preme Court of California, in a case involving the lawfulness of 
a combination to lessen competition. for a mail contract, held 
that the fact that the withdrawal of bids resulted in no actual i in- 
ry to the government, was entirely immaterial.? 

(3) Same Subject —Jamesv. Fulcrod Criticised. — That 
ihe language of the first court is misleading can easily be seen, 


In plain language, it is said that an agreement may be commend- 
able at the time it is made, and, though it be carried out to the 
letter, and effect its very object, if that effect be in one direction, 
it is void; if in the other, itis valid. It is difficult to understand 
how an agreement can be valid because of its object, and void be- 
cause of its effect, when its very object is carried out. If its 
object be dishonest (and the court expressly denied that the 
agreement in question was dishonest), it is void in its inception. 
If its object be honest (and the court, by implication, considered 
that it was), and the parties do nothing to change its object, how 
can it be denounced as illegal, because | its effect. may be unfavor- 
able to some one. 
(4) Duty to Bid no Element in Formation of Rule.— 
It is sometimes urged that, when the party is not bound to bid, he 
is at liberty to enter into the agreement, — as, for example, when 
a first execution creditor refrains from bidding at a sale under 
a second execution.* But this is not the test of the principle. 
In many of the cases, the party was not bound to bid; but, being 


1In Gibbs v. Smith, 115 Mass. 392 
(1874). 

2 Swan v. Chorpenning, 20 Cal. 182 
(1852). 


8 Thompson v. Davies, 13 Johns. (N. 
Y.) 111 (1816). 
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at liberty to bid, he suffered himself to be bought off in a way 
which probably prevented a fair competition. Abstaining from 
bidding, upon concert, and by agreement, under the promise of 
a benefit for thus abstaining, is the evil the law seeks to repress. 
A public auction is open to every one, but there must be no com- 
bination among persons competent to bid, for the tendency to sac- 
rifice the debtor’s property is inevitable. The principle is of 
too salutary anature to permit any refinements which go to sap 
or subvert it.’ 

7. (5) Whether Sales are of Public or Private Property, Im- 
material. —It has been contended that the doctrine which has 
been stated is inapplicable to public sales of government lands. 
The laws of Congress prescribe regulations for the conduct of 
such sales, not the least important of which is the provision for- 
bidding the acceptance of any bid below a certain price. That 
provision, it is declared, takes those sales out of the rule, for its 
policy indicates a desire on the part of the government to ob- 
tain only that price and such additional sums as any condition of 
things might bring them. But, to this, the courts reply that the 
government is interested in receiving as high a price as the land 
can, by a fair, unrestricted competition, command, and that the 
only purpose of the ** minimum price’’ provision is to prevent 
a sacrifice of the property. For that reason, agreements 
to pay a certain sum,’ or to convey parts of the land at cer- 
tain prices® in consideration of the promisee’s abstaining 
from bidding at a government sale of land, have been held 
void. 

8. (6) Whether Indebtedness is Private or Public, Immate- 
rial.— It has been also contended that when the indebtedness 
is to the public, the doctrine is not applicable. It is difficult to 
understand how such a distinction could be justified ; but the fer- 
tility of resource of some is such that it is not strange that it should 
be asserted that a combination to stifle competition at a tax sale 
is valid.* 

9. (7) Relation of Parties to the Property, Immaterial. — 


1 Ibid. 3 Carrington v. Caller, 2 Stew. (Ala.) 
2? Hale v. Henderson, 4 Humph. 175 (1829). 
Tenn.) 199 (1843). * Dudley v. Little, 2 Ham. (Ohio) 504. 
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200 COMBINATIONS TO STIFLE COMPETITION. 
One might naturally suppose that the owner of property might 
resort to any device to save it from those who are adverse 
in interest, or from the public; but such a theory the cases do 
not support. The only test is: Have the public a right 
freely to bid on the property, and to the influence of every 
bid which might be naturally offered? Thus, where one had 
purchased land in ignorance of a judgment lien thereon, and it 
was afterwards advertised to be sold on execution, and the inno- 
cent purchaser promised to give the judgment creditor the amount 
of his execution and his note for one hundred and fifty dollars 
if he would not bid against him at the sale, the agreement was de- 
clared by the Supreme Court of New York to be void.’ ‘ The 
law,’’ said the court in its judgment, ‘ has regulated sales on 
execution with a jealous care, and provided a course of pto- 
ceeding likely to promote a fair competition. A combination 
to prevent such a competition is contrary to morality and sound 
policy. It operates as a fraud upon the debtor and his re- 
maining creditors, by depriving the former of the opportunity 
which he ought to possess, of obtaining a full equivalent for the 
property which is devoted to the payment of the debts, and 
opens a door for oppressive speculation.’’ 

10. (8) Same Subject — Jones v. Caswell Considered. — The 
decision in the case just mentioned is one of such practical 
importance that we can not pass it without comment, for fear 
that we might be supposed to concede its correctness. While 
the statement of the law is, doubtless, unexceptionable, its 
application to the facts of the case isa matter of extreme 
doubt. The respectability of the court which rendered the 
decision is a matter of such common knowledge, that not a 
little hesitation to indulge in criticism has been experienced by the 
writer. It was rendered in the time of Kent, we believe, and 
must have caught the eye of the learned chancellor, for we have 
from his pen an opinion on the general question. In this case, 
the owner of property, who had innocently purchased it in the 
belief that it was unincumbered, and finding himself to be a victim 


1 Jones v. Caswell, 3 Johns. Cas, (N. 
Y.) 29 (1802). 
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‘ht offraud, makes an attempt to save it for himself, rather than to 
ee permit it to be sold to others at a sale for which he is, in no wise, 
lo responsible. He finds a judgment creditor who has a right to in- 
ht sist upon selling the property, and to purchase at the sale for him- 
7 self; and, to prevent a sacrifice of the property, which he has 
id bought for himself, by a promise to the creditor, he removes 
it him from the field of competitors. He has the right to 
~ redeem the land from the judgment lien and become subro- 
ib gated to the ereditor’s rights. Why can he not accomplish 
” the same end by indirect means? But the court to this replies 


‘ that, the property being offered to the public, the public have 
the right to have a free competition; that each bid lends in- 


. fluence; that the influence of the bid of the judgment creditor 
y may secure other bids, and thus healthy competition may 
: be promoted. But the only object in securing such influence 
and free competition is to benefit the debtor, —that he may 
’ have his indebtedness satisfied, and a surplus insured, —or to 
protect the creditor who might fall a victim to a fraudulent com- 


bination. Here, both of these elements are wanting. The 
| debtor has transferred the land to the promisor, and the latter, 

therefore, is entitled to any surplus, and the debtor is not con- 
| cerned, for the amount of the indebtedness is covered. No 
rights of the creditor are jeopardized, for he is the promisee 
and is receiving his full debt. It can not be possible that the 
public have an absolute right to have a sale of the property of 
one who is unfortunate enough to have innocently purchased it, 
while it was incumbered. 

11. (9) Same Subject — Status of Claimants. — It is less dif- 
ficult to find good reasons in support of a California case of some- 
what the same general nature, yet sufficiently distinctive to relieve 
it from strong criticism. A claimant of an interest in land ap- 
proached the judgment creditor, who was about to sell the land on 
execution against the reputed owner, and made an arrangement, 
the important condition of which was that the creditor should ab- 
stain from bidding at the sale, if the claimant should conclude to 
participate in the bidding. This part of the arrangement the 
creditor violated, and the claimant sought the courts for redress. 
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He was properly denied it.'| The debtor was entitled to the in. 
fluence of the creditor’s bidding. 
12. (10) Direct Interest in Stifling Competition, Immaterial,— 
One might suppose that those most interested in stifling com- 
petition could make vo fraudulent combination to secure that 
result. If A.’s note were about to be sold at auction at a bank- 
rupt’s sale, and A. should make a combination with B., the pur- 
pose of which is to enable A. to purchase his note at as low a 
figure as possible, would such a combination be denounced as 
void, as against public policy? The Supreme Court of Maine 
answers the query in the affirmative.’ 

13. (11) Want of Objection on Part of Vendor, or Ratifica- 
tion, of no Effect. — Generally speaking, the application of the 
doctrine of public policy to this class of arrangements, has been 
justified on the ground of protection of the vendor from conspir- 
acy to defraud. One would naturally infer that, if the party thus 
receiving the consideration of the law should waive all objection 
to the attempt to defraud him, or should ratify the sale after learn- 
ing of the fraud, all objection to its legality would be removed. 
But the law does not frame its rules for individual cases; it is 
the object, not the results, which condemn the agreement. Such 
waiver or ratification can impart no validity to an arrangement 
entered into for corrupt purposes. * 

14. (12) Sales Void. —As the agreements which have been 
discussed are condemned because they are frauds on the vendor, 
it follows, in accordance with the general doctrine of fraud, that 
any sale procured by such means will be set aside.* That 
would be a harsh rule which would condemn such agreements, 
yet would permit the party to hold the avails of the unlawful 


1Gardiner v. Morse, 25 Me. 140 Rich. (S. C.) Law, 541 (1852); Newman 
(1845). b v. Meek, 1 Freem. Ch. (N. Y.) 441; 

* Gardiner v. Morse, 25 Me. 140 Benedict v. Gilman, 4 Paige (N. Y.), 
(1845). 


Hale v. Henderson, 4 Humpb. 
(Tenn.) 199 (1843); Carrington v. Caller, 
2 Stew. (Ala.) 175 (1829). 

* Dudley v. Little, 2 Ham. (Ohio) 
504, a tax sale case; Martin v. Ranlett, 5 


581; Brown v. Lynch, 1 Jd. 148; Eas- 
ton v. Mawkinney, 37 Iowa, 607 (1873); 
Hamilton v. Hamilton, 2 Rich. Eq. 
(S. C.) 879; Martin v. Evans, Id. 368 
(1846). 
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combination against the victim thereof.’ An appeal to equity 
for redress will secure the desired relief.’ 

15. False Representations to Stifle Competition. — This hos- 
tility to any attempt to stifle competition is well illustrated by 
cases wherein sales have been set aside for fraudulent represen- 
tations which resulted in the diminution of competition. Thus, 
where a judgment creditor deterred some expectant purchasers 
from making an effort to purchase the property, by the false 
representation that a prior judgment lien existed, and that he 
desired to bid upon it as low as possible to save himself ;* or that 
he was merely buying in order to allow the debtor to redeem the 
same; or that he was purchasing for the debtor, who was in 
destitute circumstances,® the sales have been declared void. 

16. Charge of Participation in such Combinations Slander- 
ous. —So aggravated an offense against the public is the forma- 
tion of such combinations that, in a suit brought for charging 
the plaintiff with habitually forming them for the purpose of 
depressing the prices at auction sales of goods, the charge was 
held actionable per se, and entitling the plaintiff, therefore, to 
damages, without proof of special injury.® 

17. Quasi-Public Sales within the Rule.—There is one 
peculiar sort of sale, which is neither public in the strictest sense 
of the word, for in public sales each knows the bid of all the 
others; nor private, because not conducted according to 
methods of private selling, because enjoined by law, and because 
it relates to matters of public concern. Reference is made to 
sales of convict labor. The system of selling convict labor is 
still pursued in most of the States, and the labor is generally 
awarded to him who will pay the best price therefor. Proposals 
are filed by the parties desiring it, and the best bidder is awarded 


1 See Reynolds v. Pendleton, 24 Texas, (1855); Gilbert v. Carter, 10 Ind. 16 
176; Hinde v. Pendleton, Wythe (Va.) (1857). See Plaster v. Burger, 5 Ind. 232 
144. ary 

2 See Lawnin v. Bradley, 13 Mo. 5 Brent v. Cole, 7 Blackf. (Ind.) 265 
App. 868 (1884); National Bank of the (1844); Rives v. Lawrence, 41 Ga. 288 
Metropolis v. Sprague, 5 C. E.Gr.(20N. (1870); Wagner v. Phillips, 51 Mo. 117 
J. Eq.) 159, 168 (1869). (1872). 

3 Vautress v. Hyatt, 6 Ind. 487 (1854). 6 Levi v. Levi, 6 C. & P. 239 (1833). 
4 Forleander v. Hicks, 6 Ind. 448 
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the contract. The desirability of free competition in sales of 
this character is as great as in regular auction sales, and the 
courts have condemned all combinations formed for the purpose 
of diminishing competition therein. Therefore, where G. and, 
and S. and K. were about to bid for the service or labor of the 
inmates of a house of correction, and they formed a combination 
by which the withdrawal of G. and C. was secured, and K. was 
to pay them a certain sum if he should obtain the award, and §, 
was to pay a different sum if he should receive it, and the latter 
received it, — it was held that G. and C. had no claim upon any 
court of justice to have S.’s contract enforced, for they had 
contrived to injure the public interest, and courts were not open 
for the promotion of such conspiracies.! 

18. Legality of Combination, when Breach would he Viola- 
tion of Duty. — Suppose, however, that two make an arrange- 
ment, the purpose of which is to secure the absence of one from 
a coming sale in order that the other may have whatever advantage 
may accrue from such absence, and the violation of the agree- 
ment would be a breach of actual duty to the other party. 
To be specific, suppose a claimant of land agrees to transfer his 
interest therein to B., agreeing not to bid against the latter at 
a sheriff’s sale, would the agreement be a lawful consideration 
for a note given to the former? The Supreme Courtof Canada 
is of opinion that it would be. It was, to use the words of the 
court, the mere withdrawal of « claim which the plaintiff had to 
the consideration of the public and which he had agreed to trans- 
fer to the defendant, such as it was. He would have acted dis- 
honestly if he had attempted to bid on the lot as owner, and 
nothing more was intended than that he should not do so.? 

19. Are Combinations Diminishing Competition ever Law- 
Sul? — We have thus seen how opposed the courts have been 
to the enforcement of compacts having for their object the 
diminution of competition. All this, however, presupposes 
the formation of combinations for sinister purposes, with 
no honest object, but only a selfish effort to procure a sac- 


1 Paddock v. Bird, 40 Cal. 878 (1870). 


B. (0. s.) 191 (1834). Compare Brackett 
2 Waddell v. McCabe, 4 Upp. Can. Q. 


v. Wyman, 48 N, Y. 667 (1872). 
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rifice of an innocent! owner’s or debtor’s property, 7.¢., a 
fraud on the public sale. But fraud need not be a govern- 
ing motive in a combination to diminish competition at such 
sales. The parties forming one may be governed by the most 
commendable motives. It may indirectly, and often directly, 
assist the owner in obtaining a fair price. Then are there no 
limits to the arbitrary rule which has been already declared? 
It would seem reasonable to concede to expectant purchasers 
at auction sales the power to come to any arrangement which 
may be convenient or necessary to make the purchase ad- 
yantageous to themselves when this junction of interest is 
without any dishonest motive or productive of injurious conse- 
quence. Articles of great magnitude and value are sometimes 
set up at auction, to purchase which would be beyond the means 
of many classes of buyers, when the formation of companies and 
the joining together of two or more individuals with a view to a 
division of the articles between them or to hold them in common 
might become necessary, and tend greatly to the promotion of an 
advantageous sale.®> Sometimes, great tracts of land are offered 
for sale, and, though able to buy the whole, several desire differ- 
ent parts of them, but none the whole, and they combine to buy 
the whole jointly for the purpose of making a division among 
themselves, according to the convenience of each. The doctrine 
which would prohibit such associations, however specious in 
theory, is too narrow and limited for the practical business of 
life, and would oftentimes lead inevitably to the very evils it was 
intended toavoid. Instead of encouraging competition, it would 
destroy it; and sales, in many instances, could be effected only 
after a sacrifice of value, until reduced within the reach of 
the individual bidders. We should, therefore, look beyond the 
mere fact of an association of persons for the mere purpose of 
bidding ata sale; for this may not only be unobjectionable, but, 
oftentimes, meritorious, if not necessary, and examine into the 


1 Gibbs v. Smith, 115 Mass. 592 (1874.) (1845); per Smith, J., in Smith v. 
2 Gardiner v. Morse, 25 Me. 140, 148 Greenlee, 2 Dev. (N. C.) 126 (1829). 

(1845); Dick ». Cooper, 24 Pa. St. 217; * McMinn v. Phipps, 3 Sneed (Tenn.), 

Jones v. North, L. R. 19 Eq. 626. 196 (1855). 

8 Gardiner v. Morse, 25 Me. 140, 143 
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objects and purposes thereof; and if, upon such examination, it 
is found that the object and purpose are not to prevent com. 
petition, but to enable or to induce the persons composing 
it to participate in the biddings, the sale, it should seem, 
should be upheld.’ It would be a rash thing for courts of jus. 
tice to invoke an arbitrary rule to overthrow such arrangements 
and condemn the parties to them as engaged in an immoral 
scheme. 
20. Same subject.—The general rule which has been de- 
clared, if given the scope contended for by some, would for. 
bid the members of a firm to agree upon a purchase to be made 
for the firm, because all might bid against each other. It would 
prevent two country merchants from agreeing that one of them 
should attend a city auction sale and purchase a lot of goods for 
equal division, because both might bid against each other.? It 
would prevent two mortgagees from jointly bidding on the 
property mortgaged to them, to save it from sacrifice.* It would 
prevent men from jointly bidding on property in order to save 
their own interest therein. It would forbid creditors for whose 
benefit an assignment has been made, to authorize the assignee 
to bid in the property for them, should it not obtain a proper 
price. It would be repugnant to every principle of common 
sense, reason and law, to say that creditors should not become 
joint purchasers of the property of their debtor, if it were not bid 
for by others beyond a fixed sum, and that one of them should bid 
in his own name forthe common benefit of all. If it be asserted 
that it prevents competition among them, it may well be asked 
in reply what right the debtor has to demand and require that 
there shall be a competition among his creditors. It would 
require even more than a casuist to demonstrate that he has such 
right. 
21. Same Subject. —It would seem, then, that some of these 
combinations directly increase competition, by creating rivalry, 
which, without them, would not exist, and thus lend the influence 


1 Kearney v. Taylor, 15 How. 694,719 Sprague, 20 N. J. Eq. (5 C. E. Gr.) 159, 
(1858), per Nelson, J. 168 (1869). 
See remarks of Chancellor Zabriskie, 


in National Bank of the Metropolis v- (1876). 


8 Missisquoi Bank v. Sabin, 48 Vt. 239 | 
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of such additional bids as such increased rivalry may secure to 
the vendor. Yet the narrow reasoner will discover, even in 
these, a tendency to diminish competition. He will argue that 
we must rely upon the interested assurances of the parties to 
jearn their motives ; that those entering into such combinations are 
always prepared with assurances of pureness of motive, and that 
a rule which makes interested parties guardians of the public 
conscience is not a safe guide. So, we find some of the courts 
still governed in their decisions by the old rule, and following 
the wake of the old cases, seemingly with the notion that no 
agreement can be valid which has the tendency or effect of 
diminishing competition.’ Even so able a jurist as the late 
Judge Folger, in a case? decided by the New York Court of 
Appeals not long ago, laid down the rule ‘that any agreement 
which, in its necessary operation upon the action of the parties 
to it, tends to restrain or diminish natural rivalry or competition 
ata public sale, is void.’? The difficulty we encounter lies in 
the fact that some of the combinations whose legality has been 
disputed directly promoted competition, while others dimin- 
ished it in their ‘* necessary operation,’? when they were con- 
ceived in pure motives and had no injurious tendency. 

22. Combinations for Bona Fide Joint Purchases for Joint 
Profit Legal. —It may, therefore, be taken for granted, that 
when two or more parties meet at a public sale, each intent 
upon purchasing the entire property upon his own responsibility, 
and then, upon a view of the situation, they all come to the con- 
clusion that, with rivalry between them, the price may be 
run up to sucha point that the property will be undesirable, 
and that it will therefore be better for them to ‘pool their 
issues *’? and combine, each paying his proportion of the price 
necess:ry to procure the property, and, on the other hand, re- 
ceiving his share of the profits resulting from a sale, and the 
sale is made, and a resale accomplished, neither the sale can 
be set aside at the instance of the vendor, debtor, or creditor, 


‘Hook v. Turner, 22 Mo. 833 (1856) . 2 Atcheson v. Mallon, 43 N. Y. 147, 
Lawnin v. Bradley, 13 Mo. App. 363 citing Gulick v. Bailey, 5 Halst. (N. J. 
(1884); Durfee v. Moran, 57 Mo. 374  L.) 187; Mills v. Mills, 40 N. Y. 545, 546. 
(1884). 
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nor can any arbitrary rule of public policy be invoked to con. 
demn the agreement, in any suit brought to enforce the rights 
growing out of the association, provided that the parties cop. 
templated no purchase at a sacrifice, but to secure to the owner, 
debtor, or creditor, a fair price, so far as their own interests 
would permit.’ 

23. Combinations where no Agreement not to Bid is Made. ~— 
All the decisions upon this subject that have been brought to 
our notice have been confined to cases in which there is an 
agreement between the parties not to bid against each other, and 
where this agreement is the foundation of the combination 
to purchase for their common benefit. And the principle 


upon which the rule is based would apply to such cases only, and 
not to cases where parties join to make a purchase for their 
common benefit without an agreement not to compete, although 
the effect of such a joint purchase might be to prevent competi- 
tion. To make such an agreement illegal, it is necessary that there 
should be an agreement not to compete, and that the object of 


making the agreement should be to avoid competition ; it is not 
sufficient that such is the effect of the agreement.” 

24. Public Salesof Public Property. —We have already seen 
that the application of the general rule to public sales of public 
lands, though denied, has been affirmed by the courts.® The same 
genius which could perceive a distinction between sales of pub- 
lic lands and those of private property has discovered a distine 
tion between them as to the honorable combinations which 
have been considered. The courts, however, have treated this 
attempt to draw a distinction in the same way. ‘* To hold 
that individuals may not associate together for the purpose of 


1 Phippen v. Stickney, 8 Metc. (Mass.) 
384; Kearney v. Taylor, 15 How. (U. 8.) 
494 (1853); Galton v. Ennes, 8 Jur. 507; 
18 L. J. Ch. 888; James v. Fulerod, 5 
Texas, 512 (1851); In re Carew’s Estate’ 
26 Beav. 187 (1858); s. c. 28 L. J, Ch 
218; Smith v. Ullman, 58 Md. 183 
(1881) ; Hunt v. Elliott, 80 Ind. 245 (1881) ; 
s. c. 43 Am. Rep. 794; Grenier v. Ler- 
oux, L. Can. Ct. Rev., 1 Montreal Leg, 
News, 231 (1878); Nat. Bank of the Met- 


ropolis v. Spragae, 20 N. J. Eq. (5 C. E. 
Gr.) 159, 168 (1869). Missisquoi Bank 
v. Sabin, 48 Vt. 289 (1876). See Crozier 
v. Carr, 11 Texas, 376 (1854). Smull ». 
Jones, 6 W. & S. (Pa.) 122 (1843). 

2 National Bank of the Metropolis v. 
Sprague, 20 N. J. Eq. (5 C. E. Gr.) 159, 
168 (1869), per Chancellor Zabriskie. 

8 Piatt v. Oliver, 1 McLean, 295 
(1887); s. 2 Id. 267 (1846.) 
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purchasing lands of the United States at a public sale,’’ once 
observed Mr. Justice McLean, ‘* would be a novel doctrine.”’ 

25. Combinations to Secure Property for Division Legal. — 
When parties have no intention to bid on the whole of a 
tract of land offered for sale, or an entire bulk of goods placed 
at auction, but an arrangement is formed whereby an association 
js to purchase jointly or through a chosen representative the en- 
tire tract or bulk, to be divided among the associates as their 
means, or convenience, may permit or dictate, it can safely be said 
that they are legitimate and in no wise repugnant to public 
policy.! They secure a bidder where none existed before.’’? 

26. Combinations for Protection of Parties’ Interests at Pub- 
lic Sales. —It would be a harsh rule of law which would 
prohibit men from forming combinations to secure their own 
financial interests, when no fraud is contemplated. Therefore 
where a holder of bonds ina corporation agreed, in considera- 
tion of the relinquishment of opposition on the part of other 
bondholders to his action for foreclosure of the mortgage, which 
resistance was made on the ground of fraudulent issues, and of the 
absence of interference with him in the bidding at such fore- 
closure sale, to organize a new corporation and to secure to 
the promisees a certain number of shares therein, the court 
saw nothing in the transaction opposed to public policy.® 
The arrangement made was a reasonable and honest attempt 
on their part to save themselves from being sacrificed on 
the foreclosure. The other stockholders were «at liberty to 
bid on the sale. The fact that an arrangement fairly entered 
into for the preservation of existing rights in property may, 
incidentally, restrict competition at a public or judicial sale, 
should not make the arrangement illegal.* So, where a mort- 
gager of property about to be sold at foreclosure sale, made an 
arrangement with a stranger whereby the latter was to bid 
with his own money at the sale, if the property could be procured 
at a certain price, and to convey to the mortguger a half interest 


1 McMinn v. Phipps, 3 Sneed (Tenn.), 3 Marie v. Garrison, 83 N. Y. 14 (1880). 
196 (1851). * Ibid. 

2 Smull v. Jones, 6 W.& S. (Pa.) 122 
(1848). 
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in the premises so soon as he was able to pay half the purchase. 
money, the promise of the stranger was sustained ;' for the object 
of the arrangement was to secure and not to prevent competition 
at the auction, to secure a better price than the property would 
otherwise be likely to bring at a forced sale, or to secure a future 
interest in the property for the benefit of himself and family, 
27. Presumptions and Burden of Proof.— We have now seen 
that an arrangement may be lawful or unlawful according to the 
object of the parties, and that two transactions ‘* wearing the 
same outside garb,’’ may be found to have a different heart, 
the one conceived in iniquitous motives, the other flowing from 
a generous feeling or an honest disposition to make money, 
The law never attributes dishonest intentions. The courts 
demand clear proof and, if a charge be made in that branch 
of the forum where criminal justice is administered, proof 
‘*beyond reasonable doubt’’ is the least that can find favor, 
As such combinations as we have beendiscussing are ‘+ indictable 
conspiracies ** when conceived in fraudulent motives, if we are 
to rely upon the assurance of Gurney, B ,? the presumption of 
innocence is strong and must be overcome; and, as though this 
were not sufficient, we encounter on the other side the old 
doctrine of the courts that no transaction shall be denounced by 
the courts as repugnant to public policy, unless such repugnance 
is so clear and conclusive as to leave no room for doubt. 
When a combination does not appear on its face to be illegal, it 
will be presumed to be valid, and the burden is upon the party 
asserting its invalidity to prove as a matter of fact to the satis- 
faction of the jury, that it had an iniquitous object.‘ 
28. Pleading. —The general rule of pleading that the party 
claiming the benefit of a fact, which he must prove, must 
state it in his pleading, is so familiar to us that citation of au- 


1 Baine v. Drew 4 Denio (N. Y.), 287 Hurt ». Elliot, 80 Ind. 245 (1881); s. ¢. 

(1847). 43 Am. Rep. 794; Marie v. Garrison, 83 
2 Levi v. Levi, 6 C. & P. 239 (1833). N. Y. 288; Wicker v. Hoppock, 6 Wall. 
8 Kellogg v. Larkin, 3 Pinney (Wis.), 94; Phippen v. Stickney, 3 Metc. ( Mass.) 

161 (1851); Walsh v. Fussell,3 M.&P, 284, 288; Bellows v. Russell, 20 N. H. 

857; Chitty on Contracts, 664. 427 (1827). 

* James v. Fulcrod, 5 Texas, 512 (1851); 
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thority would be a work of supererogation. It follows then’ 
that the party, asserting the combination to have a bad object, 
must allege it in his pleadings. 


U. Ar Private Saves, such Comprnations VALip. 

The reason of the rule governing combinations at public sales, 
may be found in the fact that the seller is bound to sell to the high- 
est bidder, and there is an implied duty on the part of purchasers 
not to depreciate the price by secretcombination. ‘* Public sales,’’ 
says Judge Redfield, ‘* are recognized and regulated by law, for the 
sale of property of wards, estates of deceased persons, and to pay 
taxes and debts, where property is attached and charged with execu- 
tion, and the public have an obvious interest that such sales should 
be conducted with regularity and fairness and guarded from the in- 
trusion of all sinister agencies.’? ‘* But when property is exposed 
to private competition,”’ said the same judge, ‘* the owner of the 
estate is under no obligation to sell toany one.’’ And where one 
promised another, who was seeking to purchase the same piece of 
property as the promisor, a sum if he would withdraw ‘ from the 
field ’’ and use his influence to secure the property for the prom- 
isor, the Supreme Court of Vermont could discern no intention 
“to resort to any illegal or improper means to mislead the 
owner, or to induce a sale by any fraud or artifice,’’ and refused 
to hold the contract void as against public policy.’ 


II. Pustic Contracts. 

1. In General. — The system of making awards for the per- 
formance of public work, has been a tried institution, and 
found to be productive of much good. Its object is to be 
achieved only by exciting the rivalry and competition of men 
seeking the opportunity to do the proffered labor. This compe- 
tition is usually excited by calling by advertisement for sealed 
and secret proposals. Each bidder, being ignorant of what his 
rivals have offered or will offer, is under a stimulus to make a bid 
at the best rate to the public that his judgment will sanction as 


1 But see Lawnin v. Bradley, 13 Mo. 2 Morrison v, Darling, 47 Vt. 67 (1874), 
App. 363 (1884). citing Phippen v. Stickney, 3 Mete- 
(Mass.) 887: Clark v. Crosky, 88 Vt. 188 
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profitable to himself. If the bids or expectant bids of his 
rivals be made known to him, so that he thus gains the benefit of 
their views of the value of the work, the stimulus is abated, 
rivalry weakened and competition deadened. Now, suppose the 
award to be made is of a mail contract and one bidder buys off 
another, and secures the withholding of his bid? The post- 
master-general is not allowed to contract for the carriage of 
the mail in a private manner; the laws of Congress make 
it his duty to offer the contract to public competition by 
advertising for sealed proposals, the reasons for which require- 
ment, though not recited in the acts, are exceedingly obvious, 
It tends to destroy favoritism in the bestowal of these great money 
contracts, by obliging the officer to accept the lowest proposal, or 
to stand responsible, on the most weighty reasons, to the govern- 
ment and the public for rejecting them. It affords an equal op- 
portunity to every citizen who thinks that he is able to transport 
the mail on terms beneficial to the public, to offer his services. 
It is the best source of information for the officer and enables him 
to procure the services at the lowest expenditure of the public 
money. A law thus equal toward the citizens, forming a check 
on favoritism and corruption in office, and tending to economy 
in the disbursements of a great department of the general gov- 
ernment, was worthy of the wisdom of Congress; and it is 
strange if courts of justice must sanction contracts which tend to 
circumvent or subvert its policy. It seems that it requires very 
little reflection to come to the conclusion that such a restraint is 
inconsistent with the freedom of the citizen, who should be at 
liberty to do as he pleases. From such restraints, if legal, there 
is no escape. The act of Congress is built on the freedom of 
men, and a combination which has for its object the destruction 
of that freedom necessarily counteracts its policy. 

2. Such Combinations Generally Void. — For such reasons, 
a promise to pay one for withholding his bid’ or for withdraw- 
ing from a postal contract, and to use his influence to secure for 
the promisor another route ;? a combination whereby it was agreed 


Hast.) 87 (1828). (1862). 


1 Gulick v. Bailey, 10 N. J. L. (5 2 Swann v. Chorpenning, 20 Cal. 182 _ 
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between two bidders that if either should obtain the award for 
the building of a public road, the other should have an equal 
share in the profits;' and a combination prohibiting all the par- 
ties thereto from bidding for a canal contract, except him who 
should pay the association the highest price for the privilege,’ 
have all been denounced as void. ; 

3. Combinations having a Possible Tendency to Diminish 
Competition, but not Proved to have that Effect. — In all the cases 
already mentioned, competition had actually been stifled or 
diminished. But combinations or agreements may have a ten- 
dency to accomplish the same result, yet the parties may so suc- 
cessfully cover up their tracks, or accomplish their object in so 
sinister a manner that courts can only suspect rather than 
demonstrate. Upon this question, we find what we may call a 
triangular contest. The Court of Appeals of New York, while 
going to a length which to a great many may seem unwar- 
rantable, is checked by the Supreme Court of Ohio, but outdone 
by the Supreme Court of Michigan. In the first case,® two persons 
about to send in their bids for the privilege of collecting taxes, 
came to an arrangement whereby which ever obtained the award 
was to permit the other to share the profits and bear the losses 
equally with him. In the second case,‘ one had already filed his 
bid, and after having done so made the same kind of an arrange- 
ment, after the completion of which, the other filed his bid. In 
the third case, one had already secured from the State the con- 
struction of a road, and after securing it, transferred the con- 
tract to another bidder for a bonus.’ The New York court 
held the contract in the first case to be void. In the second 
case, the court said that the bid of each party was based on his 
own judgment, and that it did not even appear that the parties 
had knowledge of each other’s bid, and they could not presume 
to the contrary; that the rule of public policy was not based on 
the theory that the successful bidder should take a public con- 


1 Sharp v. Wright, 35 Barb. 236 * Breslin v. Brown, 24 Ohio St. 655 


(1861). (1874). 
2 Atcheson v. Mallon, 43 N. Y. 147 5 Hannah vw, Fife, 27 Mich. 172 
(1870). (1878). 


3 Atcheson v. Mallon, 483 N. Y. 147 
(1870). 
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tract for less than the work was worth; that such a policy would 
be as pernicious as the evil against which the true rule is intended 
to guard; that all that is sought by the law is a fair competition, 
to the end that the public ** may be protected against fraudulent 
combinations ;”’ that this is accomplished when each bidder 
is left free to act in accordance with his own wishes, «nd in cop- 
formity with his own judgment; that, in a case like the one 
before them, where no fraud was intended, where no restraint was 
imposed upon the judgment of the parties, the court could not 
say but that the combination had a strong tendency to stimulate 
their bids, inasmuch as any losses, if any, would be distributed. 
In the third case, the diminution of competition was a matter of 
inference. Two had filed bids, one good and the other irregular, 
and the former obtained it, but transferred it to the latter fora 
bonus. Thecourt thought this might be the result of a preconceived 
plan to deceive the board awarding the contract. There was no 
evidence of it, but had there been, it would have been a matter 
deserving strong denunciation, and it was ‘ difficult to resist the 
conclusion that these things tend pretty strongly to show the 
existence of some such previous understanding ;’’ that whether, in 
fact, any such secret understanding or fraudulent collusion existed 
between the bidders or not, the tendency of all such contracts, ** if 
recognized as valid by the courts, must be to afford encourage- 
ment and give facilities to bidders to enter into and give full 
effect to such secret arrangements and combinations, and to ena- 
ble them to defeat the plain intent and object of the Legislature 
in requiring such contracts to be let to the lowest bidder ;’’ that 
it was ‘* this tendency rather than the fact of actual fraud in the 
particular transaction which is generally recognized as rendering 
contracts void as against public policy.’’ ‘* The thirst for public 
plunder, always strong,’’ said the court in conclusion, ‘* has of 
late been stimulated to unwonted eagerness, and has seized like an 
epidemic upon all classes of the community. If public officers 
and the courts can not check its progress by any obstacles of 
their own creation, they can, at least, refuse to aid in spreading 
the contagion, and may do something to discourage and check 
its course, by refising to afford it such facilities as it may be 
within their power to withhold.”’ 
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4. Combinations to Stifle Competition for Quasi-Public 
Contracts. —The same rules apply to contracts awarded by pub- 
lic-spirited citizens for the improvement of public property. 
Therefore, where the property owners on a street desiring to get 
it paved, advertised for bids, and one of the bidders made an 
arrangement with another to withdraw his bid, the other filing 
his bid, and the former advising its acceptance, he to receive a 
certain sum out of the profits for his action in the premises, it 
was held that he had no claim for relief against the other bidder.' 

5. Such Awards may be Repudiated.—Such agreements, 
then, being frauds upon the public or corporations making the 
awards, may be repudiated; but, where the officer making 
the award, and having full power to act for the government and to 
repudiate it, with full knowledge of the combination, adjudges 
a proposal not excessive in price or disadvantageous to the State, 
accepts it, and enters into a contract in pursuance of it, in the 
absence of any evidence that the board acted corruptly or mala 
fide, the State is bound. Thus where, after bids for canal work 
were made, the combination was made public, aud the matter be- 
ame one for discussion in the Legislature, and an investiga- 
tion was ordered, and a law passed authorizing the attorney- 
general to set aside the contracts, the Assembly of the State 
passed another law, authorizing the canal board to cancel and 
annul any contract for work on the canal, and providing that any 
contractor might be paid for whatever he had theretofore earned, 
and the canal board, with full knowledge of all the facts, 
suffered the contractors to carry out their contracts to comple- 
tion, the fraud was held to be waived, and the State was held 
bound.? 

6. Partnerships for Public Work Lawful. — Nothing, how- 
ever, will prevent bona fide partnerships formed for the purpose 
of procuring public contracts. The right to combine individual 
means for the performance of public work can not be in- 
jurious to the public. Therefore, ‘*a joint proposal, the result 
of honest co-operation, though it might prevent the rivalry of 
the parties, and thus lessen competition, is not an act forbidden 


1 Ray v. Whitney, 100 Ill. 246 (1881). 2 People v. Stephens, 71 N. Y. 527 
(1878). 
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by public policy. Joint adventures are allowed. They are public 
and avowed, and not secret. The risk, as well as the profit, jg 
joint and openly assumed. The public may obtain, at least, the 
benefit of the joint responsibility and of the joint ability to do 
the service. The public agents know, then, all that there is in 
the transaction, and can more justly estimate the motives of the 
bidders and weigh the merits of the bid.’’! 


IV. Summary. 


It may be stated, then, in conclusion (1) that all combinations 
and agreements having for their object the diminution of competi- 
tion at public sales of private or public property, or of labor 
which the public controls, or of franchises, whether for private or 
public indebtedness, when the sale is made for the satisfaction 
of indebtedness, whether the property be owned or claimed by 
one of the parties to the arrangement, or even though he be 
directly interested in stifling competition, are void when a sac- 
rifice of the property is sought, although the vendor waives all 
objections on account of the fraud, or ratifies the sale with full 
knowledge thereof; (2) that such sales are void; (3) that all 
combinations having a legitimate object, such as a joint purchase 
for joint profit, or for convenient division, or for the protection 
of the parties’ interests, are valid when no intention to obtain a 
sacrifice exists; (4) that combinations are presumed to belong 
to the latter class, except when their iniquitousness is clear; (5) 
that all combinations which in their operation or tendency 
diminish competition for the obtainment of the award of a public 
or guasi-public contract are void, and that such awards may be 
repudiated; (6) but that those which have no such operation 
or tendency are valid. 


GREENHOOD. 
Boston, Mass. 


1 Per Folger, J., in Atcheson v. Mal- 
lon, 43 N. Y. 147'(1879); Bellows v. Rus- 
sell, 20 N. H. 427 (1845). 
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EXCHANGE BY-LAWS, IN THEIR RELATION TO 
‘OPTION DEALING.”’ 


Organizations of merchants in the interest of trade are nec- 
essary. There are fair and legitimate objects which may be 
most effectively attained by a union of similar interests and the 
assembling of men bound to each other by a common desire for 
legitimate trade. Convenience of locality, access to the best 
means of information upon commercial topics, and the ability to 
act in concert upon subjects of importance to the commercial and 
social world are but a few of the evident good results of organiza- 
tion. These objects are effected by exchanges, the influence of 
which is felt by the community as far as it has commercial or 
economic needs. 

It is, therefore, with great solicitude that we see the usefulness 
of these assemblies and organizations impaired. And it is ap- 
parent that this evil has befallen us. Pernicious speculation, 
gambling in the prices of commodities, and combinations to force 
fictitious values have so monopolized the attention of the 
exchanges of this country as seemingly to have destroyed their 
usefulness. That pride in his brotherhood of honorable men 
which was formerly a noble sentiment of the honest and upright 
merchant has given place to a feeling of shame that he should be 


‘classed with a body of men who systematically evade and violate 


the law. The ordinary principles of demand and supply are set 
aside in the interests of an element or class having for its prime 
motive a spirit of speculation and venture which elsewhere has 
its vent at the gambling table. Legitimate trade finds it difficult 
to live in this atmosphere. It is oppressed and confused by false 
reports, unsettled values and the unnatural environment of ficti- 
tious demand or want of demand. 

The magnitude of these interests make it a matter of great 
importance to determine how far this speculative condition of 
trade results from the corporate action of the exchanges them- 
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selves. While there can be no question of the necessity for 
these bodies, there is equally no doubt of the abuse of the great 
privileges which make their usefulness possible. It is the pur. 
pose of this short paper to indicate from a legal standpoint such 
evidence of this abuse as may be obtained from a consideration 
of the by-laws of these organizations. 


The constant aim of the law has been to discourage and sup- 
press gambling in the future prices of grain and other articles of 
commerce. It is therefore held that a purely gambling contract 
ean give rise to no obligations. Yetin the multitudinous forms 
in which ** option ’’ contracts take shape, it is matter of extreme 
difficulty to determine how far to carry the invalidity of these 
agreements. The entire body of the law, in its application, 
rests upon partly formed usage in business circles. And while 
the tendency of some of the courts, notably those of the State 
of New York, where both the statutory and judicial law is formed 
largely in the interest of the speculative element, is to recognize 
the methods of trading current on the floors of the Stock and 
Produce Exchange as part of the law, the judiciary of other 
States reject these methods of dealing as against public policy, 
and of no effect to modify long established principles. The 
doctrine now recognized in this country is that the question 
of the legality of transactions, taken individually with respect 
to their character as wagering or otherwise, is, in any given 
case, essentially one of intention; and if either party enters 
into the transaction with other than a definite object of legiti- 
mate trade, the contract becomes unenforceable by him in any 
of its ramifications. Every transaction which depends for its 
existence upon the fact of a gambling contract is also invalid, 
und can give rise to no rights. 

How the intention of the parties is to be determined is prac- 
tically a matter of great difficulty. It is generally a question 
of fact, though not always; for it is within. the province of the 
court to declare the proof sufficient to establish the nature of the 
contract, as a matter of law. When the question of validity or 
invalidity goes to the jury, it is competent to throw all possible 


light upon the particular circumstances of the case. Evidence 
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is properly admitted of the fact that the goods contracted for were 
or were not in the possession of the apparent vendor, at the 
time of making the contract; of the ability of the party con- 
tracting for the goods to receive and use them when delivered, 
and of his pecuniary ability to make good the whole amount of 
the payment agreed upon; of previous transactions between the 
same parties and of the manner of their settlement; of the 
usage and customs of trade under which the transaction in ques- 
tion took place; and, generally, of the contemplated delivery of 
the goods or of an intention to settle upon a system of differ- 
ences. 

This being the state of the judicial law upon this class of 
subjects it becomes interesting to examine its relation to the 
government of the organizations which chiefly call it into oper- 
ation. With but few exceptions exchanges are incorporated, 
and those which are not, are subject to the general principles 
relating to artificial bodies recognized by the State. Their powers 
of internal government therefore in the first instance depend upon 
the terms of their charters and the statutory privileges granted 
them in the States under the laws of which they are respectively 
instituted. Even a casual examination of the forms of organiza- 
tion shows very great similarity among them, with respect to 
their rights and privileges. Ostensibly, the advancement of the 
interests of cqmmerce is the primary object of their formation. 
The Chicago Board of Trade, expressing the fundamental prin- 
ciples common to the exchanges, declares its purposes of associa- 
tion to be: — 

‘*To maintain a commercial exchange; to promote uniformity 
in the customs and usages of merchants; to inculcate principles 
of justice and equity in trade; to facilitate the speedy adjust- 
ment of business disputes; to acquire and disseminate valuable 
commercial and economic information; and generally to secure 
to its members the benefits of co-operation in the furtherance of 
their legitimate pursuits.’’ 

Such may be taken tobe a fair statement of the objects intended 
to be carried out by the incorporation or organization of exchanges. 


Preamble of By-laws of Chicago 
Board of Trade. 
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With minor variances, incident to difference in geographical 
location and subject-matter of dealing, such may be taken to 
mark the scope of their powers, as expressed, with more or 
less generality, in their charters. The right to make by-laws 
or binding rules for theit internal government is limited by 
the objects of the association. It is the power incident to and 
inherent in every corporation, to carry out the purposes for 
which it exists. While usually an expressed privilege, noted in 
the charter, it is, in its essence, one implied of necessity, from 
the existence of the association. It is subject to the limitation 
that an exercise of it must in no wise conflict with the constitu. 
tion and statutes of the State or United States, or with the prin- 
ciples of the common law or general public policy. 

By repeated revision and compilation, the exchanges have 
adopted bodies of rules and regulations which bear to each 
other a marked similarity ; and a comparison of them reveals a 
common object. A large part of the regulations are directed 
toward the sustaining of ‘* option dealing,’’ or trading in 
‘*futures.’’ The statement is not an exaggerated one, that nine- 
tenths of the business transacted on the floors of the exchanges 
is specious and based upon the transfer of no real commodities. 
It is a maxim among stock and grain-brokers, that they can not 
live upon each other —a truth that resolves itself into the propo- 
sition that the mass of speculators who make the exchanges the 
field of their operations must, in the language of a late writer, 
‘*make bread dear,’’! by living directly or indirectly off the 
labor of others. The bona fide trade must support nine times 
its own bulk of illegitimate dealings. The fact is worthy 
of attention as indicating the spirit and motive of those 
into whose hands the law-making power of the exchanges 
has fallen. So great a result could not have come from a 
little cause. In the acts of the members may be found the 
intent of the exchange, and by inductive reasoning it may be 
inferred that this state of affairs is maintained in some way by 
the official acts of the body. Without an examination of 
the rules, it might fairly be assumed from the facts known to 


1Henry Lloyd, North American 
Review, August, 1883. 
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every observer, that speculative trade is fostered beneath its 
roof. 

We are then prepared to see much in the systems of internal 
government of the exchanges looking toward the accomplishment 
of the object mentioned. And it is accordingly found that the 
rules and by-laws of the commercial exchanges are chiefly 
enacted for the following purposes : — 

1. To facilitate the rapid transfer of commodities. 

2. To secure operators in time contracts. 

3. To compel members to an adherence to their engage- 
ments. 

The first of these objects is attained by a system for the uni- 
formity and negotiability of warehouse receipts and delivery 
orders; the second, by elaborate provisions for the’ deposit of 
«‘margins,’’ or percentages upon the contract price of the com- 
modities dealt in, intended to cover fluctuations in the market price ; 
the third, by the establishment of tribunals of arbitration, and for 
the punishment of any non-compliance with engagements, or with 
the rules and by-laws. Among the rules of the New York Pro- 
duce Exchange,! which we take as illustrative, is found the fol- 
lowing : — 

“Rule 6. (For the regulation of the grain trade.) On sales 
of graded grain, the tender of railroad elevator receipts, or regu- 
lar warehouse receipts, of the grade sold shall constitute a deliv- 
ery of the grain. * * * 

«Rule 10. Sect. 1. On deliveries of graded grain on time con- 
tracts, seller must issue a transferable order drawn on himself 
by 12:30 p. m., and such order may be passed to subsequent 
buyers up to 2 p. m., except upon the day of the maturity of 
the contract, when such notice shall be a good delivery only up 
to 1:30 p. m., provided always that no one shall hold it over 
fifteen minutes.7 * * * 


1 For the sake of consistency of dis- changes of other large cities are substan- 
cussion, illustrations have been taken tially the same. 

from the rules of the New York Produce 2? Under the more rapid customs of 
Exchange and Chicago Boardof Trade in the Chicago Board of Trade, five minutes 
preference to a selection from those of is the limit. Rule 22, sec. 1, of the 
several bodies. The rules of the ex- rules and regulations. 
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**Rule 7. Sect. 4. The following shall be the form of contragt 
for grain sold for future delivery : — 


‘GRAIN CONTRACT. 


YORK, 


188-, 
**In consideration of one dollar in haud paid, the receipt of which is hereby 


acknowledged, 


have this day sold to (or bought from) 
, New York inspection, at cents per bushel, 
seller’s (or buyer’s) option » 188-. 

“This contract is made in view of and in all respects subject to the by-laws 
and rules established by the New York Produce Exchange, in force at this date, 


bushels of 
deliverable at 


” 


The object of these rules is apparent. It is to avoid the 

unwieldiness of grainin bulk, and to substitute for actual manual 
delivery, the transfer of a warehouse receipt, or a delivery order, 
Uniformity in the form of contracts is provided for, to facilitate 
their transfer. 

The rules are particularly worthy of notice as possibly affect- 
ing the present law respecting the negotiability of warehouse re- 
ceipts and symbolic delivery. The system of business indicated 
by the provisions quoted is undoubtedly possible in the prosecu- 
tion of bona fide trade ; and such trade may so fall in with the 
customs thereby established as to be facilitated by the rules. 
But they at the same time make possible the easy transfers which 
are the life of illegitimate trade. 

The important question will undoubtedly arise,—is the in- 
dorsement and transfer of a warehouse receipt or delivery 
order, under the prevailing customs of the exchange, such a 
delivery of commodities as will relieve what is otherwise a wager- 
ing contract of its character of illegality. When the delivery 
of goods meant actual transfer from the warehouse of one to 
that of another, there was reason for the belief that where such 
a transfer was actually contemplated the transaction was made in 
good faith. But if by delivery is meant the indorsement of a slip 
of paper, a thousand such may take place in a single hour, under 
the facilities furnished by the exchanges, without the actual trans- 

fer of a single bushel of grain, otherwise than in theory. Will 
it be held that such delivery validates what is, except for that, 


plainly and solely a wager on the price of grain? The tendency 
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of late decisions is to distinguish such from actual manual deliv- 
ery by marked considerations. It may well be doubted, if such 
transfer is made under mercantile customs, which render it 
merely nominal, and subject to none of the usual incidents of 
ownership, whether it would constitute a delivery for the pur- 
poses mentioned. If it should be held to be such, the large por- 
tion of speculative deals which are by this means facilitated and 
consummated, must be upheld, if brought into court, as honest 
trade, although sharing in every other respect the defects of 
gambling contracts. If not, the rule or by-law which declares 
such to be a delivery, is void, in so far as it is relied upon to 
make that valid, which according to the policy of the law, is in- 
valid. Similarly, a by-law, which, like the one above quoted 
from those of the New York Produce Exchange, contemplates 
the passage of delivery orders from hand to hand, being 
framed for the purpose of making speculation easy, and wager- 
ing contracts practically lawful, must be void, to the same 
extent. 

In order that contracts for the future delivery of goods may 
not depend solely upon the individual responsibility of members 
for their effectiveness, the liability upon such at law being a pre- 
carious security, to say the least, careful provision is made for 
their protection by the deposit of margins covering the fluctua- 
tions in the market price. 

‘Rule 30. On all sales or purchases of grain to arrive, or for 
future delivery, either party to the contract shall have the right 
to call an original margin of ten cents per bushel on wheat, rye, 
and barley, and five cents per bushel on corn and oats, and a 
further margin, from time to time, to the extent of any variation of 
the market value from the contract price, said margin to be depos- 
ited in such bank or trust company, as may have been designated 
by the Finance Committee of the Produce Exchange. * * * 
When margins are called (original or for variations in the 
market) certified checks must be drawn to the order of the bank 
or trust company in which they are to be deposited, and sent to 
the superintendent of the exchange, who shall deposit the same, - 
and receive a certificate of deposit, made payable to the superin- 
tendent of the exchange, and to the order of the buyer and 
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seller. ‘The superintendent shall promptly send such certificate 
to the party making the deposit, and a copy of the same to the 
party calling the margin. In settlement the superintendent shall 
indorse the amount due on the certificate over his own signature, 
as instructed by both parties to the contract. In case the two 
parties do not agree as to the amount due on the margin certifi- 
cate, the same shall be submitted to arbitration for final adjust- 
ment.’’? 

Of this section it may be said, as of the others referred to, that 
it may be of occasional usefulness in the maintenance of legiti- 
mate transactions, and under the customs of trade, may even be 
extensively used for the purpose of securing the performance of 
bona fide contracts. But this use is only incidental, and in no wise 
resting on necessity. The occasion for the section arises out of the 
common methods of settling trades, — methods which have long 
been regarded by the courts as characteristic of wagering contracts. 
It is the purpose of nine-tenths of the contractors upon the floors 
of the exchange to close their contracts upon the day of their 
maturity, or previously, not by an actual delivery of commodi- 
ties, or even the transfer of delivery orders, but by the payment 
of the differences between the market value of goods and the 
price contracted for. This being the case, it becomes a matter of 
importance to operators to see that these differences are secured to 
them without resort to individual responsibility for the pertorm- 
ance of the contract. This necessity becomes greater when, asis 
so largely the case with speculative contracts, the mass of com- 
modities contracted for or sold is largely in excess of the financial 
ability of the contractors to carry, — and still further in view of 
the fact that individual responsibility is nothing, under the laws 
of the land, outside the walls of the exchange. 

If we examine the condition of trade in departments which do 
not come within the scope and view of the exchanges, we find 
no such usage as is indicated by this section, and the necessity of 
none. The largest wholesale trade in lumber, dry goods, shoes 
and leather, canned goods, furniture, iron and other metals, rail- 
road supplies, building materials and the thousand articles of 


1 Rules of New York Produce Ex- 
change. 
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daily commerce, is carried on without the intervention of a mar- 
cin. But when we examine the cotton, grain, stock and oil 
trades, we find them ‘*secured’’ by the supposed beneficent 
intervention of exchange by-laws. Why is this? Simply be- 
‘ause the products named form the most attractive field for the 
speculator ; and he, falling within the ban of the law, needs arti- 
ficial protection to secure him his gains. In view uf the charac- 
ter of the contracts, security for which is thus provided, it will 
strike an unprejudiced observer that the exchange forms the 
important and convenient function of stakeholder with respect to 
wagers made upon fluctuations in the market price of commodi- 
ties, and undertakes to enforce what the law has declared against 
its policy, and unenforceable. If no illegitimate trading were 
intended, or contemplated in the formation of the exchange 
rules, a system of margin deposits would have no place there, 
being something for which there existed no use. Such a system 
is of little value except to the operator in ‘ futures.’” To him, 
in the prosecution of his vocation, it is a necessity. We are 
therefore justified in assuming that it is in his interest that such 
a system is maintained, or, rather, that it is he that controls the 
exchanges and himself maintains it. And here is revealed that 
which is inconsistent with the professed objects of the organiza- 
tions. If this reasoning is correct, the by-laws, as ordinarily 
adopted, directed to the security of time contracts, can have no 
standing in a court of justice. The same law which directs the 
finding of a gambling contract, where there is proof of an inten- 
tion to settle the transaction by payment of differences, as dis- 
tinguished from an intent to deliver and receive, must nullify 
that act of an association which attempts to uphold and maintain 
such a transaction. 

Further illustrations of the scope and intent of the rule 
usually adopted are easily found. The Chicago Board of Trade 
wisely provides, in establishing rates of commission for brokers, 
that, for this purpose, ‘all transactions made for the purpose 
of closing outstanding contracts shall be deemed a purchase or 
sale, as the case may be.’’? 


In its rule as to margin deposits, 


1 Rules of Chicngo Board of Trade, 
Rule XV., sect. 4. 
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there is contemplated the settlement of contracts by the ad- 
justment of the respective rights of the parties, fo the mar. 
gin; and ‘in case any member neglects or refuses to indorse a 
certificate of deposit to the party entitled to receive the money 
thereupon, when all contracts upon which the deposit is applicable 
are settled, and all money due upon such contracts has been 
paid, he shall be liable to a penalty of one per cent per 
day on the amount of such certificate, for every day such refusal 
or neglect is continued; and for refusal to promptly pay such 
penalty, the party may upon due complaint be suspended from 
all privileges of the board until the same is paid.’’' In case 
the margins are not kept promptly -paid by either party, the 
other may resell or purchase upon the market, in which event 
‘all losses or damage on such defaulted contracts shall be at 
once due and payable the same as though said contract had fully 
matured.” 

In section 6, of the same rule, it is provided that ‘* upon the 
fulfillment or settlement of any contract, or upon the closing of 
any contract under the provisions of section 5 (part of which 
has been above quoted) of this rule, deposits upon which have 
been made, and when the full adjustment of all differences relat- 
ing to the same shall have been effected, the deposits shall there- 
upon be payable to the party depositing the same.’’ 

Section 2, of the rule on deliveries, provides inéer alia that 
‘*all differences due from or to parties to such delivery shall be 
paid upon the basis of a full delivery and no more, and each 
purchaser receiving notice of delivery shall be responsible to the 
seller from whom the notice is received, for the difference be- 
tween the price actually paid for the property and their contract 
price. In cases where the seller’s contract price is less than the 
price actually paid for the property, such seller shall be respon- 
sible to the purchaser to whom he delivered the notice for the 
difference. All differences shall be due and payable immediately 
upon the delivery and payment for the actual property.’’* 

Section 6 provides that ‘*in case it shall appear that the 
delivery of any outstanding trade or contract between members 


1 Rule XXL, sect. 5. 
2 Rule XXL, seet. 5. 
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of the association, may be set off by some other corresponding 
trade made by the parties with other members of the association, 
and the parties to such trade or contract, or their authorized 
agents, consent to such off-set, such trade or contract shall be 
deemed to have been settled and any balance between the current 
market value of the property covered by such trade or contract, 
shall be due and payable immediately.”?) * * * 

The conclusion of invalidity applies equally well to all rules and 
regulations, such as these, made manifestly in the interests of 
the speculative element, meaning thereby that portion of the 
dealers of the exchanges whose daily transactions would be 
unenforceable in a court of law. Among such rules may be 
included those made for the adjustment of contracts by re- 
sales or repurchases ; those providing for ‘* set-offs’’ and ** ring 
settlements ; ’’ as well as all contemplating settlement by payment 
of differences between the market value and the contract price. 
And the fact that most of the exchanges, in words, proscribe 
dealing ‘‘on the basis of money considerations, added to or 
deducted from the contract price,’’ and *‘‘ in differences in the 
fluctuation in the market price,’’ will not affect the fact that 
such practices are in reality protected by the body of the by- 
laws. The more thorough the examination which is made of the 
rules, and the more careful the attention which is given to the facts, 
the more completely inconsistent are found to be the profes- 
sions contained in these prohibitions, and the actual outcome 
of the methods of trading adopted. Where the intent to favor 
and make possible illegitimate trade can be traced, it is believed 
the courts will not err which refuse to untangle the mesh of 
legality from illegality, and declare such rules and regulations 
void in extenso as adopted in the prosecution of an end opposed 
to the best interests of the public. And this view would seem to 
be sanctioned by the appellate court for the First District of 
Illinois, in its declaration that contracts made in pursuance of 
the customs of the Board of Trade of Chicago, are, from the 
known character of the latter, presumptively without bona fide 
intention. 


1 Rule XXI. 2 Beveridge v. Hewett, 8 Bradw. 483 
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By far the larger part of the decisions affecting the validity of 
exchange rules have been rendered in the examination of the 
powers of arbitration tribunals. The subject is fully discussed 
by late writers upon the law of Stock and Produce Exchanges,! 
It does not come within the province of this paper to traverse again 
this field. It is, however, well established that whatever nomi- 
nal authority may exist in boards established fer the government 
of members, its force fails when exerted in behalf of by-laws 
which are themselves void as against public policy, or otherwise 
opposed to law. The judicial power of these tribunals is neces. 
sarily limited to an enforcement of the legitimate objects of the 
association, and wherever a decree emanating from this source 
conflicts with the rights otherwise secured by law, or enforces 
that which, for the general interests of the public, is better unen- 
forceable, such decree must fail in effect. When the new build- 
ing of the New York Produce Exchange was erected, on the 
occasion of the ceremony of laying the corner stone, the presi- 
dent of the body, in his address, declared no article of their asso- 
ciation so important as that which gave to its Committee of 
Arbitration power to punish and expel members for ** conduct 
inconsistent with just and equitable principles of trade.’’ And 
he referred to two eminent judges of New York as his authority 
for the statement that the decision of this tribunal was not sub- 
ject to review by any power outside of the organization itself. 
This is a position which can not now be maintained. The 
Supreme Court of Illinois has in a recent case asserted the doc- 
trine,? but it is not sanctioned by the weight of judicial law. 

It is also held that a submission to arbitration can not be made 
obligatory ; nor will such a consent as would seem to be under- 
stood from an express agreement to abide by the by-laws bind 
a member to the submission of any controversy. The attempt 
to accomplish a like result by indirect means, is likewise ineffec- 
tive. Thus the rule of the New York Stock Exchange, making 
it a ground for expulsion for any member to institute proceed- 
ings in the courts restraining any officer of the exchange from 


1 Dos Passos on Stock Exchanges, and 2 Wright v. Board of Trade of Chi- 
Bigbee & Simonds on Produce Ex- cago, Chicago Leg. News, vol. XIV., p. 
changes. 239. 
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’ 


was declared ineffec- 


“ performing his duty under the by-laws,’ 
tive.’ 

There can be no doubt that the fear of expulsion for violation 
of the rules is a controlling motive to the performance of all con- 
tracts entered into by members. The exercise of the power, 
however, extends only to the violation of such rules as are legal, 
and punishment of a member for acts inconsistent with ‘just 
and equitable principles of trade,’’ does not mean punishment 
for the breach of contracts which are themselves unlawful. This 
is nevertheless the interpretation given to their rights, by the 
exchanges, in the practical exercise of their functions. If rules, 
the object of which is to sustain option dealing, are properly 
regarded as ineffective, they are to be considered as a nullity when 
brought into the light of law, and an utter disregard of them, at 
any stage of compliance, is visited, properly, with no penalties. 

At the present time, however, the body of speculative business 
transacted under systems of rules of which those noticed are fair 
illustrations, is far past the possibility of accurate statement, 
having ceased to be a matter of possible record. An estimate of 
the average daily transactions of the Chicago Board of Trade, in 
grain alone, puts them at the nominal value of $10,000,000. 
If each ** deal’’ is to be counted as a legitimate contract, the 
commerce of the New York Produce Exchange comprehends a 
value greater than that of the entire amount of grain actually 
transferred, in this country or Europe, during any period of time 
for which it might be calculated. The paper transactions in 
stocks on the floor of the New York Stock Exchange double 
the national debt, each year. ‘ 

In view of the facts and law it may be stated: — 

Ist. That wagering contracts or option deals as a subject-mat- 
ter for the favoring action of the exchanges is not comprehended 
within their charter powers. 

2d. That by far the largest part of the business transactions 
of members of these bodies, at the present time, are, as a matter 
of fact, of this nature. 


1 Leech». Harris, 2 Brewst. (Pa.) 571, 
passing upon art. 22 of the Constitution 
of the New York Stock Exchange. 
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3d. That this state of affairs is made possible by certain of the 
rules and by-laws of the exchanges, and the mass of illegitimate 
trade is by them sustained. 

The natural inquiry which follows these conclusions is, what 
remedy is to be sought? The fact is presented as one of sig- 
nificance, that organizations, whose purposes are declared to be 
for the advancement of commercial interests, are fostering under 
their system of trade government an institution, the product 
largely of American excitement of life, generally regarded as 
injurious in its influence, and undoubtedly opposed to the prin- 
ciples of law. 

Such is not the natural and proper outcome of the principles 
upon which these bodies have been established, and in so far as 
this institution is maintained and supported directly or indirectly, 
the corporation or associations are acting ultra vires. 

It was suggested by Judge Walker, of the Supreme Court of 
Illinois, in Wright v. Chicago Board of Trade,’ that the facts of 
that case, though in his judgment not warranting the interference 
of the court in its equity powers, might constitute ground for a 
proceeding by the attorney-general, directed toward a with- 
drawal of the charter of the body, whose powers were the sub- 
ject of the decision. On principle it would seem that the 
writ of quo warranto would probably lie against the exchanges 
which derive their powers from incorporation. 

It is interesting, in this connection, to note another power 
efficacious for the maintenance of illegitimate trade. What 
may. be called, by a euphonism, the ‘‘ moral sense’’ of ‘the 
members pervades the exchanges to such an extent that a 
resort to the ordinary remedies of law courts, or a neglect to 
render implicit obedience to the decrees of arbitration tribunals, 
is met with a commercial ostracism which practically disfran- 
chises any member who is reduced by his necessities to come 
out from the control of the rule. Asa matter of fact he is 
regarded as devoid of honor who makes the system of trading 
referred to his protection while successful in speculation, only to 
throw it aside, when the tide of luck turns the other way. And 


115 Ch. Leg. N. 229. 
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this view is not unjustly taken, because it would necessarily be 
those most devoid of principle who take advantage of laws which 
they have themselves avoided while it proved to them profitable. 
The result is that the fear of this form of outlawry is singularly 
potent in its influence upon members. And what would be 
ealled * commercial honor’’ coerces them to a performance of 
engagements entered into, be they legal or illegal. 

It will be observed that this obligating power acts in behalf of 
the rules adopted by the exchanges, be they ever so extravagant, 
or contradictory to common-law principles. It is, therefore, an 
ethically erroneous sentiment, and one which does not deserve 
the high moral tone given it by dealers of the exchanges. It 
corresponds to the feeling which exists among gamblers against 
one of their number weak enough to play and refuse to pay his 


-losses. The policy of the law rightly refuses to recognize it, 


preferring to give negative protection to those who may be 
regarded as the more contemptible, on the salutary principle ex 
turpi causa non oritur actio. The feeling nevertheless forms an 
element of extreme difficulty in the attempt to find an appropriate 
remedy for. what is the generally acknowledged evil of exchange 
methods. It is intangible and impossible of direct attack, yet, 
for the purposes of a proceeding in behalf of the State in quo 
warranto it would undoubtedly be properly urged as evidence of 
the grave nature of the wltra vires acts. When an incorporated 
body transcends its charter powers, and diverts its privileges to 
objects not intended by the constitution, it is ground for the 
forfeiture of its franchises, at the instance of the attorney- 
general. The exchange can scarcely shelter itself in the position 
that the acts chiefly constituting the abuses of the purposes of the 
organization are those of the individual members, as distinguished 
from those of the corporation itself, nor in the fact that legitimate 
business is possible, and actually existing under and in full com- 
pliance with the rules and regulations. When the abuse of rights 
is made possible, countenanced, sustained and enforced by the 
corporation, it makes itself responsible for the acts themselves. 

But the proceeding by quo warranto is summary and destruc- 
tive. A resort to it would throw into ruins much that is desirable, 
even essential to the needs of the community. Exchanges must 
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exist for the good of legitimate commerce. Organization and 
unity of action is necessary for the protection and easy trang. 
action of business. 

Dos Passos in his work on Stock Exchanges already referred 
to declares the failure of legislation to abolish dealing in options, 
With much pains he reviews the attempts of well-meaning legis. 
latures to correct the custom. He states that both civil and 
criminal penalties fail to accomplish the desired end; the pas. 
sion for gambling is too strong to be controlled. Following his 
thought, we should conclude with him, that ‘* the subject js 
beyond legislative prevention.” 

We are inclined to think that Dos Passos shares the position 
of a class of persons existing in every community, who find in 
the magnitude of an evil the excuse for its being. New York 


interests of grain and stock operators; and the reason for this is 
found in the power of New York exchanges to effect legislation 
in their own favor, not in the general sense of the community. 
Every other State has its laws attacking the subject with more 
or less efficiency. It may safely be assumed that the remedy, if 
one is sought, lies largely with the legislatures. It is to be 
hoped that some satisfactory system will yet be devised, which 
will, at least, curtail and diminish, the worst of the abuses. 

In the meantime the position of the courts is plain. Within 
the limited sphere of their operation, acting only upon contro- 
versies submitted for decision, they can slowly, though surely, 
reveal the slight material of which the internal legislation of 
exchanges is composed. If the views expressed in this paper 
are correct, the rules and regulations are but a weak support for 
the unlawful trade, anda single decision may overthrow even 
that semblance of protection. Without the security afforded 
by margin deposits, and responsibility to the tribunal of the 
exchange, wagering or gambling contracts depend solely upon a 
sentiment or custom for theirsupport. Whether this will always 
prove sufficient, it is difficult to say. At all events, the law has 
from time immemorial refused to give them aid. 
The parties are left as they are found. 


No rights arise. 


Epwarp C. E.ior. 
Sr. Louis, Mo. 


alone of all the States has statutes upon its books which favor the - 
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A FRAGMENT OF AN UNPUBLISHED CODE OF 
DENCE.' 


TITLE I. 


OF THE GENERAL PRINCIPLES OF EVIDENCE. 


Section 20. One witness sufficient to prove a fact. 
21. Testimony confined to personal knowledge. 
22. Testimony to be in the presence of persons affected. 
23. Witness presumed to speak the truth. 
24. One person not affected by acts of another. 
25. Declarations of predecessor in title evidence. 
26. Declarations which are part of the transaction. 
27. Evidence relating to third persons. 
28. Declarations of deceased person, evidence of pedigree. 
29. Declarations of deceased person, evidence against his successor in 
interest. 
30. When part of a transaction proved, the whole is admissible. 
31. Contents of writing, how proved. 
32. An agreement reduced to writing, deemed the whole. 
33. Construction of language, relates to place where used. 
34. Construction of statutes and instruments, general rule. 
35 The intention of the legislature or parties. 
36. The circumstances to be considered. 
7. Terms to be construed in their general acceptation. 
38. Written words control those printed in a blank form. 
39. Persons skilled may testify to decipher characters. 
40. Of two constructions, which preferred. 
41. A written instrument construed as understood by parties. 
42. Construction in favor of natural rights preferred. 
43. Material allegation only to be proved. 
44. Evidence confined to material allegation. 
45. Affirmative only to be proved. 
46. Facts which may be proved on trial. 


§ 20. The direct evidence of one witness who is entitled to 
full credit is sufficient for proof of any fact, except usage, 
perjury and treason. 


! For a history of this code, see the ‘‘ Notes”’ in the present number of this 
REVIEW. 
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1 Whar. on Ev., sec. 414. 

Stilwell, Executrix, etc., v. Carpenter, 62 N. Y. 639. 

1 Starkie on Ev., p. *485. 

3 Black. Com. 370. 

3 Bacon’s Abr., Title Evidence.’ (C.) 

§ 21. A witness can testify of those facts only which he knows 
of his own knowledge, that is, which are derived from his own 
perceptions, except in those few express cases in which his opin- 
ions or inferences or the declarations of others are admissible, 


1 Greenl. Ev., sec. 98. 


§ 22. A witness can be heard only upon oath or affirmation ;} 


and upon atrial he can be heard only in the presence, and sub- 
ject to the examination, of all the parties, if they choose to at- 
tend and examine.? ; 

11 Whar. on Ev., sec. 387 et seq. 

Savigny’s Heut. Rom. R., Vol. 7, 49. 

Bullock v. Koon, 9 Cow. 30. 

3 Bacon’s Abr., Title Evidence ’’ (E). 

Stevens v. Vrooman, 16 N. Y. 381. 

*Cazenove v. Vaughn, 1 Maule and Selwyn, 4. 

Kissam v. Forrest, 25 Wend. 651. 

§ 23. A witness is presumed to speak the truth.’ This pre- 
sumption, however, may be repelled by the manner in which he 
testifies, by the character of his testimony, or by evidence affect- 
ing his character or motives, or by contradictory evidence ; and 
the jury are the exclusive judges of his credibility.’ 

A rigidly systematic classification might require this section to be placed 


under the head of ‘‘ Disreputable Presumptions.”’ 
sons of convenience. 


?Van Alstyn v. Erwine, 11 N. Y. 331. 
Staples v. Fairchild, 3 N. Y. 41. 
21 Whar. on Ev., sec. 417. 

Honegger et al. v. Wettstein et al., 94 N. Y. 252. 

Gildersleeve v. Landon, 73 N. Y. 609. 

§ 24. The rights of a party can not be prejudiced by the dec- 
laration, act or omission of another, except by virtue of a particu- 
lar relation between them ; therefore proceedings against one can 
not affect another. 

1 Cow. & Hill’s Notes, note 432, p. 558 et seq. 

1 Greenl. Ev., sec. 99 et seq. 

1 Starkie on Ev., p. *27 et seq. 

Stephen v. Vrooman, 16 N. Y. 381. 


§ 2 


It is retained here from rea- 


another the declaration, uct or omission of the latter, while hold- 


25. Where, however, one derives title to real property from - 
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ing the title in relation to the property, is evidence against 
former. 

Abeel v. Van Gelder, 36 N. Y. 513. 

Smith v. McNamara, 4 Lans. 169. 

McCarthy v. Whalen, 87 N. Y. 148. 

S.C., 19 Hun, 503. 

Vrooman v. King, 36 N. Y. 477 

Padgett v. Lawrence, 10 Paige Ch. 170. 

§ 26. Where, also, the declaration, act or omission forms part 
of a transaction which is itself the fact in dispute, or evidence of 
that fact, such declaration, act or omission is evidence as part 
of the transaction. 

Moore v. Meacham, 10 N. Y. 207. 

Luby v. Hudson River R. R.,17 N.Y. 131. 

1 Greenl. Ey., sec. 108 et seq. 

Lund v. Tyngsborough, 9 Cush. 36. 

Waldele v. N. Y. C. & H. R. R. Co., 95 N. Y. 274 

People v. Jeafferson, 96 N. Y. 631. 

§ 27. And where the question in dispute between the parties 
is the obligation or duty of a third person, whatever would be 
evidence for or against such person is primary evidence between 
the parties. 

1 Greenl. Ev., sec. 187. 

Van Sachs v. Kretz, 71 N. Y. 548. 

Page v. Cagwin, 7 Hill, 361. 

Beach v. Wise, 1 Hill, 612. 

Brown v. Mailler, 12 N. Y. 118. 

§ 28. The declaration, act or omission of a member of a family 
who is deceased, or out of the jurisdiction, is also admissible as 
evidence of common reputation in cases where, on questions of 
pedigree, such reputation is admissible. 

Chamberlain v. Chamberlain, 71 N. Y. 423. 

1 Greenl. Ev., sec. 103. 

Compare Steven’s Di. Evy., art. 31. 

§ 29. The declaration, act or omission of a deceased person 
having sufficient knowledge of the subject against his pecuniary 
interest is also admissible as evidence to that extent against his 
successor in interest. 

Mattoon v. Young, 45 N. Y. 696. 

Cowen’s Treatise, sec. 1398 (4th ed.). 

1 Phil. on Ev. 255. 

1 Cow. & Hill’s Notes, note 479, p. 639. 

1 Greenl. Ev., sec. 147. 

Stephen’s Di. Ev., art. 28 
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§ 30. When part of an act, declaration, conversation or writ- 

ing is given in evidence by one party, the whole, on the same 
subject, may be inquired into by the other; when a letter js 
read the answer may be given; and whena detached act, declara. 
tion, conversation or writing is given in evidence, any other act 
declaration, conversation or writing which is necessary to make 
it understood, may also be given in evidence. 

Rouse v. Whited, 25 N. Y. 170. 

1 Greenl. Ev., secs. 201, 218. 

Carver v. Tracy, 3 Johns. 422. 

Fenner v. Lewis, 10 Johns. 38. 

Platner v. Platner, 78 N.Y. 90. 

Grattan v. Insurance Co., 92 N. Y. 275. 

Gildersleeve v. Landon, 73 N. Y. 609. . 

§ 31. There can be no evidence of the contents of a writing, 
other than the writing itself, except in the following cases : — 

1. When the original is in the possession of the party against 
whom the evidence is offered, and he withholds it under the cir- 
cumstances mentioned in section one hundred ;' 

2. When the original can not be produced by the party by 
whom the evidence is offered, in a reasonable time, with proper 
diligence, and its absence is not owing to its neglect or default ;? 

3. When the original is a record, or other document, in the 
custody of a public officer ; ® 

4. When the original is a record, or other document, of which 
a certified copy is expressly made evidence by this code or some 
other statute of this State; 

5. When the originals consist of numerous accounts, or other 
documents, which cannot be examined incourt without great loss 
of time, and the evidence sought from them is only the genera! 
result of the whole. In the cases mentioned in subdivisions 
three and four a copy of the original must be produced ; in those 
mentioned in subdivisions one and two, either a copy or oral 
evidence of the contents. 

Rogers v. Van Hoesen, 12 Johns. 221. 

Life and Fire Ins. Co. v. Mechanics’ Ins. Co., 7 Wend. 31. 

McPherson v. Rathbone, Same, 216. 

1 Greenl. Ev., sec. 560 et seq. 

Stephen’s Di. Ev., art. 71. 

? Graham ». Chrystal, 1 Abb. Pr. (N. 8.) 121. 

S.C., Aff’d, 2 Keyes, 21. 
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31 Greenl. Ev., sec. 479 et seq. 
41 Greenl. Ev., sec. 93. 

Stephen’s Di. Ev., art. 71. 

§ 32. When the terms of an agreemeut have been reduced to 
writing by the parties it is to be considered as containing all those 

rms, and, therefore, there can be between the parties and their 
te 
representatives or successors in interest,? no evidence of the terms 
of the agreement other than the contents of the writing, except 
in the following cases : — 

1. Where a mistake or imperfection of the writing is put in 
issue by the pleadings ;* 

2. Where the validity of the agreement is the fact in dispute.* 
But this section does not exclude other evidence of the circum- 
stances under which the agreement was made, or to which it relates, 
as defined in section thirty-six, orto explain an ambiguity, intrinsic 
or extrinsic,® or to establish illegality or fraud. The term agree- 
ment includes deeds and wills, as well as contracts between parties.’ 

1] Greenl. Ev., sec. 275. 

1 Spence’s Eq. Jur. 553, 575. 

Boorman v. Johnston, 12 Wend. 573. 

Halliday v. Hart, 30 N. Y. 474. 

* Juilliard v. Chaffee, 92 N. Y. 529. 

Sprague et al. v. Hosmer et al., 82 N Y. 466. 

McMaster v. Ins. Co., 55 N. Y. 222. 

Overseers v. Overseers, 10 Johns. 229. 

8 Juilliard v. Chaffee, above. 

1 Greenl. Ev., sec. 296. 

Pollock’s Prin. of Con. 324. 

Meyer v. Lathrop, 73 N. Y. 315. 

*1 Greenl. Ev., sec. 284. 

2 Starkie on Ev., p. *555. 

5 Whitford v. Laidler, 94 N. Y. 145. 

Chouteau v. Suydam, 21 N. Y. 179. 

1 Greenl. Ev., sec. 288 et seq. 

2 Whar. on Ev., sec. 956. 

Abbott’s Trial Ev. 484. 

Bowman v. Ins. Co., 57 N. Y. 521. 

Burr v. Broadway Ins. Co., 16 N. Y. 267. 
® Juilliard v. Chaffee, above. 

1 Greenl. Ev., sec. 284. 

Pollock’s Prin. of Con. 324. 

Mudgett v. Goler, 18 Hun, 302. 

Stephen’s Di. Ev., art. 90. 

71 Greenl. Ev., sec. 287, note 2. 
§ 33. The language of a writing is to be interpreted according 
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to the meaning it bears in the place of its execution, unless the 
parties have reference to a different place. 

Bancroft v. Winspear, 44 Barb. 209. 

Blossom v. Griffin, 13 N. Y. 569. 

Andrews v. Herriott, 4 Cow. 509, and note. 

§ 34. In the construction of a statute or instrument, the office 
of the judge is simply to ascertain and declare what is, in terms 
or in substance, contained therein, not to insert what has been 
omitted, or to omit what has been inserted; and, where there are 
several provisions or particulars, such a construction is, if pos- 
sible, to be adopted as will give effect to all. 

Barton v. Fitzgerald, 15 East, 541. 

Proffatt on Jury Trial, sec. 300. , 

First National Bank rv. Dana, 79 N. Y. 108. 

People v. Freleigh, 94 N. Y. 179. 

Groat et al. v. Gile, 51 N. Y. 431. 

Nelson v. Odiorne, 45 N. Y. 489. 

1 Kent’s Com. 460. 

McCluskey v. Cromwell, 11 N. Y. 593. 

Cooley’s Const. Limitations, 70. 

§ 35. In the construction of a statute’ the intention of the 
legislature, and in the construction of an instrument,? the inten- 
tion of the parties is to be pursued, if possible; and when a 
general and particular provision are inconsistent, the latter is 
paramount to the former.® So a particular intent will control a 
general one that is inconsistent with it. 

1 McCluskey v. Cromwell, above. 
Tonnele v. Hall, 4 N. Y. 140. 
James v. Patton, 6 N. Y. 9. 
Smith’s Com., sec. 480. 
2 Holmes v. Hubbard, 60 N. Y. 183. 
Munro v. Alaire, 2 Caines, 320. 
> Holmes v. Hubbard, above. 
Smith 7. People, 47 N. Y. 330. 
Reynolds v. Ins. Co., Same, 597. 
2 Philimore’s Com. on Int. Law, *79. Chap. VIII. of Philimore’s work is a 


valuable statement of the rules of interpretation of statutes. 
Cooley’s Const. Limitations, 70. 


Thibaut’s System, Chap. IX., Part II. 

§ 36. For the proper construction of an instrument, the cir- 
cumstances under which it was made, including the situation of 
the subject of the instrument and of the parties to it, may also 
be shown, so that the judge be placed in the position of those - 
whose language he is to interpret. : 
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Abbott’s Trial Ev. 484. 
Reynolds v. Ins. Co., above. 

1 Spence’s Eq. Jur., p. 555. 

§ 37. The terms of a writing are presumed to have been used 
in their primary and general acceptation, but evidence is, never- 
theless, admissible, that they have a local, technical or otherwise 
peculiar signification, and were so used and understood in the 
particular instance, in which case the agreement must be con- 
strued accordingly. 

1 Greenl. Ev., secs. 278, 280, 282. 

Dana v. Fiedler, 12 N. Y. 40. 

Pollen v. LeRoy, 30 N. Y. 550. 

Nelson v. Sun Ins. Co., 71 N. Y. 453. 

2 Kent’s Com, 553. 

Same, 555. 

§ 38. Whena instrument consists partly of written words and 
partly of a printed form, and the two are inconsistent, the 
former controls the latter. 

Benedict v. Ocean Ins. Co., 31 N. Y. 389. 
Harper v. Albany Ins. Co., 17 N. Y. 194. 


§ 39. When the characters in which an instrument is written 
are difficult to be deciphered, or the language of the instrument 
is not understood by the court, the evidence of persons skilled in 
deciphering the characters, or who understand the language, is 
admissible to declare the characters, or the meaning of the 
language. 

Dana v. Fiedler, above. 


1 Greenl. Ev., sec. 280. 

2 Cow. & Hill’s Notes, note 957, p. 1419. 

§ 40. When the terms of an agreement have been intended in 
a different sense by the different parties to it, that sense is to 
prevail, against either party, in which he supposed the other 
understood it; and when different constructions of a provision 
are otherwise equally proper, that is to be taken which is most 
favorable to the party in whose favor the provision was made. 

The first part of this section expresses a rule of ethics, which should find a 
place in these rules of construction. ‘‘ When the terms of promise admit of 
more senses than one, the promise is to be performed.in that sense in which the 
promisor apprehended at the time that the promisee received it.’ It is not the 
sense in which the promisor actually intended it that always governs the inter- 
pretation of an equivocal promise; because, at that rate, you might excite 
expectation, which you never meant, nor would be obliged to gratify. Much 
less is it the sense in which the promisee actually received the promise; for, 


VOL. XxX. 16 


ice 

en 

re 
x 

ie 

a 
is 
a 

Line 


240 A FRAGMENT OF AN UNPUBLISHED CODE OF EVIDENCE. 


according to that rule, you might be drawn into engagements which you never 
designed to make. It must, therefore, be the sense (for there is no Other 
remaining) in which the promisor believed the promisee accepted his promise. 

‘This will not differ from the actual intention of the promisor, when the 
promise is given without collusion or reserve; but we put the rule in the close 
form, to exclude evasion in cases in which the popular meaning of a phrase, and 
the strict grammatical construction of the words, differ; or in general wherever 
the promisor attempts to make his escape through some ambiguity in the 
expressions which he used. 

‘“«Temures promised the garrison of Sebastia that if they would surrender, 
no blood should be shed. The garrison surrendered, and Temures buried them 
all alive. Now, Temures fulfilled the promise in one sense, and in the same, 
too, in which he intended it at the time; but not in the sense in which the garri- 
son of Sebastia actually received it, nor in the sense in which Temures himself 
knew that the garrison received it; which last sense, according to our rule, was 
the sense in which he was in conscience bound to have performed it.” 

* * + * * * * * * * - * * - * * 

‘From the principle established in the last chapter, § that the obligation of a 
promisor is to be measured by the expectation which the promisor anyhow vol- 
untarily and knowingly excites, results a rule, which governs the construction 
of all contracts, and is capable, from its simplicity, of being applied with great 
care and certainty, viz.: that whatever is expected by one side, and known to be so 
expected by the other, is to be deemed a part or condition of the contract.’’ — Paley's 
Moral Philosophy, pp. 85, 97. 

White v. Hoyt, 73 N. Y. 511. 

Potter v. Ontario Ins. Co., 5 Hill, 147. 

Barlow v. Scott, 24 N. Y. 40. 

2 Parsons on Con. 11. 

Vattel Law of Nations, Book [I., Chap. 17, sec. 273. 

§ 41. A written notice, as well as every other writing, is to be 
construed according to the ordinary acceptation of its terms. 
Thus, « notice to the drawers or indorsers of a bill of exchange 
or promissory note that it has been protested for want of accept- 
ance or payment must be held to import that the same has been 
duly presented for acceptance or payment, and the same refused, 
and that the holder looks for payment to the person to whom the 
notice is given. 

This changes the rule in this State, which is declared to be as follows: The 
notice must expressly state that, 1. The note has not been paid at maturity. 2. 
It has been protested for non-payment. 3. Identification of the note. 

Artisans’ Bank v. Backus, 36 N. Y. 100. 


Cook v. Litchfield, 9 N. Y. 280; Bank of Cooperstown v. Woods, 28 N. Y. 
546; Home Ins. Co. v. Green, 19 N. Y. 518. 


§ 42. Where a statute or instrument is equally susceptible of 
two interpretations, one in favor of natural right, and the other 
against it, the former is to be adopted. 
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§ 43. None but a material allegation need be proved. 

Bedell v. Carll et al., 33 N. Y. 581. 

§ 44. Evidence must correspond with the substance of the 
material allegations and be relevant! to the facts in issue. Col- 
lateral questions must, therefore, be avoided. It is, however, 
within the discretion of the court to permit inquiry into a collat- 
eral fact when such fact is directly connected with the question 
in dispute, and is essential to its proper determination, or when 
it affects the credibility of a witness. 

1] Greenl. Ev., sec. 51, 

“The word ‘relevant’ means that any two facts to which it is applied are so 
related to each other that according to the common course of events one, either 
by itself or in connection with other facts, proves or renders probable the past, 
present, or future existence or non-existence of the other.”’ 

Stephen’s Digest Ev., Art. 1 (May’s ed.). Judge May’s note to this article is 
learned and instructive. 

The 7th section of the Indian Evidence Act defines “relevant” as follows: 
“Facts which are the occasion, cause or effect, immediate or otherwise, of rele- 
vant facts or facts in issue, or which constitute the state of things under which 
they happened or which afforded an opportunity for their occurrence or trans- 
action are relevant.”’ 

The 11th section provides that 

‘Facts not otherwise relevant are relevant. 

1. If they are inconsistent with any fact in issue orrelevant fact. 

2. If by themselves or in connection with other facts, they make the existence or 
non-existence of any fact in issue or relevant fact highly probable or improbable.”’ 

It may be questioned whether any attempt accurately to define what are 
‘relevant facts’’ is not for practical purposes a failure, aside, of course, from 
the great value that inherently belongs to a good definition. Those above 
quoted are the best legal scholarship has at present to offer. Their logical and 
philosophical precision and scope are unapproachable. Nevertheless they seem to 
leave the problem where they first found it. Judge May remarks in his edition of 
Stephen’s Di. Ev., in a note to the section above cited, ‘‘ There seems to be no 
general test of relevancy.’? From the nature of the question it can scarcely be 
different. The theory of the relevancy of evidence is only a particular case of 
the process of induction. Steph. Di. Ev., Appendix, note 1; Mill’s Logic, Book 
3, Ch. 1, Sec. 2. The logical process by which the proofs in an action are 
reached is identical with those by which the inductious of the sciences are 
attained. ‘If the identity of the logical processes which prove particular facts 
and those which establish general scientific truths required any additional con- 
firmation, it would be sufficient to consider that in many branches of science 
single facts have to be proved as well as principles; facts as completely individ- 
ual as any that are debated in a court of justice, but which are proved in the 
same manner as the other truths of science and without disturbing in any degree 
the homogeneity of its method,’’ Mill’s Logic, loc. cit. Of course, the various 
methods by experimentation and otherwise are not available to the court and 
counsel as they are to the scientist for critically testing the precision of his 
inductions and inferences. What facts the scientist shall consider so related 
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as to form the series from which to draw his induction can not be determined 
by any general rules of profitable explicitness in the first instance. They must 
be selected and determined by his specially cultivated judgment, unerring in 
proportion to his technical knowledge and skill in the premises, inappreciably 
aided by preconcerted rules. With the court and counsel at a trial the position 
is precisely similar. What facts may be relevant to the facts in issue must be 
determined by their logical acumen, enlightened by ample learning. Their 
determination must be consonant with the formal rules established by law upon 
principles of utility, not of logic, for the production of evidence and to a certain 
extent defining its legal form. These rules exist only as the ‘* mechanics of 
law,’’ as they have been happily named. They can not assume to decide, nor 
can any rules in the domain of logic, at a trial what facts are logically admis- 
sible to make up the proofsin the case. This proposed Code of Evidence, there- 
fore, does not undertake to define “‘ relevant facts *? when viewed from a logical 
standpoint, neither does it venture beyond the formal limits above outlined, 
These facts must be allowed their proper weight if it is to be justly criticised. 

§ 45. Each party must prove his own aflirmative allegations.! 
Evidence need not be given in support of a negative allegation, 
except when such negative allegation is an essential part of the 
statement of the right or title on which the cause of action or , 
defense is founded,’ nor even in such case when the allegation is 
a denial of the existence of a document, the custody of which 
belongs to the opposite party. 

1 Greenl. Ev., sec. 74. 

Baylies’ Trial Pr. 172. 

Elwell et al. v. Chamberlin, 31 N. Y. 611. 

Huntington v. Conkey, 33 Barb. 218. 

Costigan v. Mohawk R. R. Co., 2 Denio, 609. 

21 Greenl. Ev. 7 

Sheldon v. Clark, 1 Johns. 512. 

Hale ¢. Smith, 78 N. Y. 480. 

Matter City Brooklyn, 73 N. Y. 179. 

§ 46. In conformity with the preceding provisions, evidence 
may be given, upon a trial of the following facts: — 

1. The precise fact in dispute; ? 

2. The act, declaration or omission of a party as evidence 
against such party, and also the declaration of one to whom a 
party has referred for a particular fact ;? 

3. An act or declaration of another, in the presence and within 
the observation of a party, and his conduct in relation thereto ;* 

4. The act or declaration, verbal or written, of a deceased 
person, with respect to the relationship, birth, marriage, or 
death of any person related by blood or marriage to such 
deceased person; * the act or declaration of a deceased person, 
done or made against his interest in respect to his real property; ° 


8, 79. 
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and also in criminal actions, the act or declaration of a dying 
person, made under a sense of impending death, respecting the 
cause of his death ;° 

5. After proof of a partnership or agency, the act or declara- 
tion of a partner or agent of the party, within the scope of the 
partnership or agency, and during its existence; and the same 
rule applies to the act or declaration of a joint owner, joint debtor 
or other person jointly interested with the party ;7 

6. After proof of a conspiracy, the act or declaration of a con- 
spirator against his co-conspirator, and relating to the conspiracy ;* 

7. The act, declaration or omission forming part of a transac- 
tion, as explained in section twenty-six; ° 

8. The testimony of a witness deceased, or out of the jurisdic- 
tion, or unable to testify, given in a former action between the 
same parties, relating to the same matter; ' 

9. The opinion of a witness respecting the identity or hand- 
writing of a person, when he has knowledge of the person or 
handwriting ; his opinion on a question of science, art or trade, 
when he is skilled therein ;™ 

10. The opinion of a subscribing witness to a writing, the 
validity of which is in dispute, respecting the mental sanity of 
the signer,” and the opinion of an intimate acquaintance respect- 
ing the mental sanity of a person, the reason for the opinion 
being given; 

11. Common reputation, existing previous to the controversy, 
respecting facts of a public or general interest, more than thirty 
years old, and in cases of pedigree and boundary ; * 

12. Usage, to explain the true character of an act, contract or 
instrument where such true character is not otherwise plain; but 
usage is never admissible except as an instrument of interpreta- 
tion ; 

13. Monuments and inscriptions in public places, as evidence 
of common reputation, and entries in family bibles or other fam- 
ily books or charts, engravings on rings, family portraits, and 
the like, as evidence of pedigree ; ® 

14. The contents of a writing, when oral evidence thereof is 
admissible ; 

15. Any other facts from which the facts in issue are pre- 
sumed, or are logically inferable ; 
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16. Such facts as serve to show the credibility of a witness, ag 
explained in section twenty-three. 
'Greenl, Ev., sec. 51. 
“Same, secs. 169-172. 
Lambert v. People, 76 N. Y. 227. 
Wehle v. Spelman, 1 Hun, 634. 

*Greenl. Ey., secs. 196-197, note (14th ed.). 
Wright v. Maseras, 56 Barb. 521. 

* See section 28, before. 

°1 Greenl. Ev., sec. 109, note (), 14th ed. 
Hutchins v. Hutchins, 98 N. Y. 56. 

*1 Greenl. Ev., sec. 156, note (a), 14th ed. 

* Same, sec. 112, note 14th ed. 
Greenwood v. Sias, 21 Hun, 391. 
Platner v, Platner, 78 N. Y. 99. 

*1 Greenl. Ev., sec. 111. 
Ormsby v. People, 53 N. Y. 472. 

*See Section 26, before. 
1 Greenl. Ev., sec. 108, note (a), 14th ed. 

“Wilbur v. Selden, 6 Cow. 162; Crary v. Sprague, 12 Wend. 41, and Weeks v, 
Lowere, 8 Barb. 531, establish the rule in this State that the testimony of a 
deceased witness only can be read in evidence on a second trial. The nar- 
rowness of the rule is criticised by Justice Cowen in | Cowen & Hill’s 
Notes, note 441, p. 576, and by Greenleaf, 1 Greenl. Ev., sec. 163. In view 
of their criticisms, and from obvious reasons of convenience to litigants, 
the rule is proposed to be extended to the testimony of witnesses ‘ out of 
the jurisdiction or unable to testify.’’ This conforms it to the rule in most 
of the States. See 1 Greenl. Ev., sec. 163, note (1 and q), 14th ed. 

Stephen’s Di. Ev., Art. 32. 

1] Greenl. Ev., sec. 440, note (0), 14th ed. 

King v. R. R. Co., 72 N. ¥. 687. 

21 Greenl. Ev., sec. 440. 

Dewit v. Barly, 9 N. Y. 371; s.c., 17 N. 
Clapp v. Fullerton, 34 N. Y. 190. 
Hewlett v. Wood, 55 N. Y. 634. 


r. 340. 


Compare Clapp.v. Fullerton, above, and Holcomb v. Holcomb, 95 N. Y. 316. 
41 Greenl. Ev., secs. 128, 133, 145 et seq., note (b), 14th ed. 
1 Starkie on Ev., pp. *29-43. 
Weeks v. Sparke, 1 Maule & S. 690. 
1 Greenl. Ev., sec. 282. 
Harris v. Rathbone, 2 Abb. App. Dec. 326. 
Bradley v. Wheeler, 44 N. Y.495. 
See sec, 124, after. 
#1 Greenl. Ev., sec. 105. 
1 Phil. Ev. 239. 
Jackson v. Cooley, 8 John. 99. 
Hubback’s Evidence of Succession, *686 et seq. The entire work is singu- 
larly rich in illustrations of this species of evidence. 
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NOTES. 


Ovr Next Issue. — Our number for May-June will contain a short 
symposium ! on codification by Mr. Justice Miller, of the Supreme Court 

of the United States; Mr. Justice Cooley, of Michigan; Mr. Justice 

Weatherbe, of the Supreme Court of Nova Scotia; Simon Sterne, Esq., 

of New York, and perhaps one or two others. It will contain a very 

practical and useful article on ‘‘ Hints about Trials,’’ by Mr. District 

Judge Brown, of the courts of the United States for the Eastern District 

of Michigan. It will also contain a very useful article, by W. W.- 
Thornton, Esq., of Indiana, written by special request, on the construc- 

tion of those statutes which allow special interrogatories to be put to 

juries in civil trials; besides several other good things which can not 

now be specified. 


Frevp’s Cope as Seen By Jurists of STATES AND 
Countries. — David Dudley Field has just issued a small pamphlet con- 
taining appreciative letters from jurists of other States and countries 
who have examined his civil code, not yet enacted by the Legislature 
of New York. Among these gentlemen are, John Appleton, late chief 
justice of Maine; Prof. Goldschmidt, of Berlin; Von Holtzendorff, of 
Munich; Lehr, of Lausanne; Koenig, of Berne; Lyon-Caen, of Paris; 
Holland, of Oxford; Albert Gray, of London; Henry W. Sackett, Esq., 
law editor of the New York Tribune, and the Hon. L. E. Chittenden, of 
New York. 


Unirep Srates Supreme Court Reports, Compete Eprrion. — The 
Lawyers Co-operative Publishing Company, of Rochester, New York, 
have issued a circular announcing their determination to continue their 
reports of the Supreme Court of the United States and to report the 
decisions of that court in periodical form, the numbers to be bound at 
the end of the year and without charge, uniform with the rest of the 
set. The price of the subscription will be $5 for each year, as soon as 
the present issue comes down to date. At the time of this writing, 
book 28 has been issued. Book 29 will come down as far as 114 
U. S., and will include the decisions of the October term, 1885, which is 
the present term. 


1 A learned Kentucky friend writes shall stick to symposium, promising that 
to us that it should be “‘symposiac,” and it will be a feast. 
though a Kentuckian ought toknow, we 
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Tue Court Rooms or tHe Crry or New York. — The Daily Register, 
(CN. Y.), has an editorial calling attention to the ill-ventilated court rooms 
in thatcity. If New York is not satisfied with her court rooms she can 
have ours. We offered to swap court-houses with Montreal, and throw in 


our congregated tramps snoozing on the steps of our temple of justice 


and our hack stand surrounding it. Since then Montreal has had a 


severe visitation of the small-pox, produced, we are persuaded, by its 
filthy and ill-ventilated court rooms, and disseminated thence by law- 
yers, jurors, suitors, witnesses, spectators, to every part of the city. 
As Montreal’s court-house is still in this process of fructification, we 
know Montreal could not spare it at present. We, therefore, withdraw 
our offer as regards Montreal, but renew it as regards New York. We 
will swap our St. Louis court-house for anything New York has to ex- 
hibit in that line, and pay the express charges both ways. As we donot 
intend that New York shall have any ground for rescinding the trade, 
based upon the plea of fraudulent concealment, we will frankly admit 
that the hose has not been turned upon the stone floors of our court- 
house since the ‘‘ Scheme and Charter’’ went into effect and the juris- 
diction of the old county- court ended, which was in}1876. 


A Sensis_e Move. — Mr. H. G. Wood, author¥of several important 
works on the law, having completed his work on Railway Law, has 
determined to retire from the profession of legal authorship and engage 
in practice in the city of New York. This is a very sensible move. 
Mr. Wood was a practitioner in the State of New York before he took 
up the profession of legal authorship, and was, we believe, counsel for 
a railway company in that State. His work on Railway Law, in three 
volumes, is undoubtedly his most important work, and the one on which 
his* reputation as a writer will chiefly rest. The studies which he has 
been required to pursue in the preparation of his various works, and 
especially in the preparation of his Railway Law, qualify him in an 
eminent degree to discharge the duties of a counselor in matters where 
large interests are involved. Legal authorship, even at the best, is 
poorly paid ; and, although Mr. Wood is probably one of the most suc- 
cessful legal authors of the time, he no doubt feels that his learning and 
experience deserve a better pecuniary reward than that which flows 
from the royalties which the law publishers are able to pay. Mr.Wood 
has wisely chosen New York as a place at which he again hangs his 
shingle to the breeze. The greatest commercial, financial and corpo- 
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rate interests of the country center there. It is without doubt of all 
others the best place for those lawyers who have fought their way to the 
top of their profession, and the poorest of all places for the drones and 
dullards. 


Carriers OF Goops — PerILs oF THE SEA — LIABILITY OF SHIP-OWNER 
ror DAMAGE TO CarGo By Rats. —In a recent issue of the Law Times 
(London) we find the following: ‘‘ The point, reserved by him on cir- 
cuit, which Lord Justice Lopes decided in Pandorf & Co. v. Hamil- 
ton, Fraser & Co., is one of those knotty legal quéstions in which 
the old text-books are rich, but which do not often crop up in these 
duller days. Damage by rats on board ship has been made the sub- 
ject of more than one action, but prior to the case we are speaking of 
no decision has ever yet been given upon the case where rats have been 
the cause of an inroad of sea-water into the vessel. The rats in the 
present instance had eaten a hole in a pipe by which sea-water was 
pumped up tothe ships’ bath-room, and through this hole the water had 
reached and damaged a cargo of rice. The short point was, whether 
the ship-owners, in the absence of negligence on their part in regard to 
the rats, were liable to the cargo owners for such damage under bills of 
lading and charter-party excepting all dangers ‘‘ of the sea, rivers, and 
navigation.’’ Though a long array of cases was cited for the plaintiff, 
there is, we have said, no authority which directly bears upon the point. 

In Dale v. Hall,! decided as long ago as 1750, the circumstances ap- 
pear to have been very similar to the present ; but the defendant was simply 
ahoyman, unprotected by bill of lading or charter-party, and though he 
was held liable, all that the case really decides is that damage by rats is 
not ‘‘the act of God.’’ Laveroni v. Drury,? and Kay v. Wheeler? are 
also cases of damage by rats but then the rats attacked the cargo itself, 
and what was decided was, as might be expected, that such damage is 
not a ‘‘ peril of the sea.’’ The first of these cases does furnish some au- 
thority, such as it is, in favor of the defendants in the present case, in 
the shape of adictum of Chief Baron Pollock, that if the rats had made 
ahole in the ship, through which salt water had entered, ‘‘ that might 
very likely be a case of sea damage ;’’ but this is a pure dictum. In 
default of express authority, both sides were driven to drawing infer- 
ences from the more or less analogous cases of damage to cargo in 
consequence of collision or barratry. The most pertinent of these is 


11 Will. 281. 3 L. Rep. 2 C. P. 302; 16 L. T. Rep. 
222 L. J.; 2 Ex.; 8 Ex. 166. (x. 8.) 66. 
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the comparatively recent decision of the Court of Appeals in Woodley 
v. Michell,! where the Master of the Rolls gave his authority to the 
doctrine that a collision where neither vessel is in fault ‘‘ is or may be” 
a peril of the sea. Mainly from this case and that of The Chasca,? 
counsel for the defendants deduced the proposition that every inroad of 
sea-water which has not as its effective cause some human act or omis- 
sion, criminal or negligent, is a peril of the sea, and to this doctrine the 
Lord Justice appears to have given his assent in the judgment which he 
finally delivered infavor of the defendants. Nevertheless there seems 
a good deal of force in the argument for the plaintiffs that, to make 
the peril a peril of the sea, the cause, that is to say, the effective cause, 
must be peculiar to the sea or to navigation. Here it was argued, 
the effective cause is rats, and not only are rats not peculiar 
to the sea, but their modus operandi, the gnawing through of 
a pipe, might have been the cause of all but the identical mischief on 
land. The one point on which the defendants can rely to meet 
this argument is, that the liquid admitted by the hole in the pipe was 
sea-water. Hadit been fresh water —say from a condenser or a fresh- 
water tank —their proposition as formulated above must have failed. 
The distinction is so subtle that on the mere doctrine of chances, it 


will be odd if one or other of the courts above does not takea different 
view of the case.’’ 


ConstituTiIonAL Law — Employment oF SuHort-HAND Court Report- 
ers—Statutes Court To Frx Satary Unconstitv- 
TIonaAL, —In Smith v. Strother’ it is held by the Supreme Court of 
California that the California act of March 21, 1885, amending section 
274 of the Code of Civil Procedure, by providing that ‘‘ the official 
reporter shall receive as compensation for his services monthly a salary 
to be fixed by the judge, by an order duly entered on the minutes of 
‘ the court, which salary shall be paid out of the treasury of the county,” 
ete., is unconstitutional. The court hold that it is in conflict with 
section 1 of article 3 of the constitution of California, which prescribes 
that ‘‘the powers of the government of the State of California shall 
be divided into three separate departments, legislative, executive and 
judicial; and no person charged with the exercise of powers properly 
belonging to one of these departments, shall exercise any function per- 


148 L. T. Rep. (x. s.) 599; 11 82 L. T. Rep. (x. s.) 888; L. Rep. 4 
Div. 47. A. & E. 446. 
8 W. C. Rep. 428. 
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ley taining to either of the others, except as in this constitution expressly 
ite directed or permitted.’’ In other words, the court hold that the stat- 
: ute is unconstitutional, because it is an attempt to impose legislative 
1 powers upon the judiciary. ‘The court reason upon adjudged authority,! 
of that the distinction between the legislative and judicial power is, that 
es the former is exerted in establishing rules for the government of future 
ps transactions, while the latter is exerted in ascertaining rules already 
ad existing which govern past transactions. This is all very well so far as 
” theory goes; but juridical sense consists in applying the principles of 
ee the law to the facts of particular cases, and most of the errors which 
=e, the courts commit take the form of erroneous applications of princi- 
4, ples which no lawyer disputes. This case seems to us to be a case of 
~ that nature. There are many cases where courts of justice are called 
S upon to fix the amount of compensation which shall be allowed min- 
on isterial or judicial officers of the court, such as receivers, commission- 
ers in partition, referees, and the like, and we have never before heard 
” such a power questioned. The courts of justice have exercised it from 
r time immemorial; and there is no more sense in holding that, to fix the 
pe compensation of a court stenographer is an exercise of legislative 
" power, than there would be in holding that it is an exercise of legislative 
s power to fix the compensation of a referee or areceiver. On grounds of 
public policy the Legislature ought, in providing for the employment of 
short-hand reporters, to fix a maximum limit of compensation; but 
“ within that limit the court ought to have power to fix the compensation 
" in each particular case in the exercise of a sound discretion. Such a 
of limit is imposed by the California statutes in question; and if the 
= California court had not made the discovery, it would have been 
al regarded as a wild dream that the act infringes any constitutional 
inhibition. 
of 
6: CopiricaTion AND THE Doctrine or Stare Decisis. — We clip the 
h following from a recent number of the Columbia Jurist : — 
7 _“ Notes. — Ex-Judge John F. Dillon, in an interesting article on ‘ Codifica- 
tion,’ in the current number of the AMERICAN Law REVIEW, says: ‘The French 
d code prohibits judicial legislation, and under it judicial decisions do not consti- 
y tute an authoritative rule for other judges in the sense of our doctrine of judicial 
P. precedent. And the same thing is true, at least theoretically, of the contemporary 
Continental codes. The Prussian and Austrian codes went so far at first as to 
4 


! Woodbury, J., in Merrill v. Sher- 238; Jones v. Perry, 10 Yerg. 59; Ex 
burne, 1 N. H. 204; The Sinking Fund parte Schrader, 33 Cal. 279; Cooley 
Case, 99 U. S. 761; Lane v. Doe,3 Scam. Const. Lim. 110, et seg. 
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forbid a judge from referring to the opinion of a law writer or to previous judi- 
cial judgments, and the Prussian code expressly directed him to base his 
decisions upon the statutes and the general principles of the Landrecht. But 
this was afterwards modified in both countries, so that at this time the decis. 
ions of the Supreme Court are regularly published, and we can not doubt that 
they exercise a weighty influence upon inferior judges, whether they are abso- 
lutely binding upon them as precedents or not. In forbidding a judge from 
referring to previous judicial judgments, the law was logical. These judicial 
opinions were not law any more than the opinions of the attorneys in the case, 
But this was afterwards modified in both countries. Why? Because the code was 
inflexible, and it was deemed expedient to take the law from the most learned 
judges, presumably those of the Supreme Court, and not trust the construction 
of the code to each succeeding judge, as logically should be done. This is 
simply a return to the common-law method.’ ”’ 


The above is believed to be from the pen of Prof. Dwight, of the Law 
School of Columbia College; if it is not, it closely reflects what are 
known to be his views upon the subject. If these observations were 
allowed to pass without further notice, they might do Judge Dillon the 
injustice of leaving people to suppose that he has taken ground in 
favor of an unlimited scheme of codification, such as should undertake 
toembody the whole law, even in its most minute details, in a code, 
and such as should forecast all possible contingencies and preclude the 
necessity of judicial interpretation.- This is certainly not the view ex- 
pressed by Judge Dillon in the article from which the above extract was 
taken, and it is quite contrary to his known views upon the subject. 

Neither Judge Dillon nor any other intelligent advocate of what is 
called codification, believes that it is possible to make such a code as 
will preclude the necessity of interpretation, or arrest the processes by 
which the law has hitherto been built up. That is not at all what the 
enlightened advocates of codification mean. They mean,—1. That 
a rule of law which is capable of being aptly stated in a judicial 
opinion is capable of being aptly stated in a statute. 2. That 
those rules of law which are settled and which are stated in the judicial 
reports should be enacted by the Legislature and so transferred to the 
statute book. 3. That certain rules of law which are unsettled, but 
which are constantly knocking at the door of the courts for settlement, 
should at once be authoritatively settled by a commission with the 
sanction of the Legislature. 4. That the whole of the law which can 
be thus stated and settled should be printed and published by authority 

‘in as small a compass as possible, for the ¢onvenience and guidance of 

all who must obey the law. 

- A code will, therefore, be merely a step in the process of judicial 

growth, a vantage ground upon which the judges may securely rest” 
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their feet, and from which they can move forward in the same process 
by which the law has hitherto been built up. The work of the judges 
in so far as it touches questions which are embraced in the code, will 
thereafter consist of INTERPRETATION, and notas hitherto of LEGISLATION. 
No code can ever be made which will preclude the necessity of interpre- 
tation in many particulars. That interpretation must be authoritative ; 
the code being the mind of the sovereign, it must be interpreted by the 
authority of the sovereign. This authority must be exercised, as all 
sovereign power is exercised in limited monarchies and in republics, 
by ministers or public officers. Those ministers will either be the 
judges of the courts of last resort, as in Anglo-American countries, or 
a permanent code commission to whom disputed questions of ,interpre- 
tation shall be referred for settlement, by the courts, as in Prussia. It 
will be a question whether the code shall be interpreted by a body of 
officials callgd a commission, who shall expound doubtful provisions and 
establish doubtful applications whenever questions are presented to 
them in a given mode, either by courts of justice, by other officials of 
the State, or by private citizens ; or whether the same office shall devolve, 
as heretofore, upon the judicial courts. If the office devolves upon 
the judicial courts, then, according to the most fixed and ineradicable 
principles of Anglo-Saxon jurisprudence, when the highest authoritative 
judicial court pronounces its decision upon a question of interpretation, 
that decision will be binding, not only upon the court so pronouncing 
it, but upon every other court. <A part of the law is already codified, 
and this process of interpretation is constantly going on. The codifica- 
tion which has hitherto been made of various subjects in the law has 
been of infinite benefit to society, without at all stopping what is termed 
the natural growth of the law. This natural growth can be supplied by 
wise legislation as well as by such chance judicial decisions as may be 
made upon such litigation as private parties may happen to bring before 
the courts. 

The objection to legislative amendments of a code are very cogent; 
but they would melt away in the face of a constitutional provision that 
allamendments should’pass through the hands of a code commission, 
and should not be enacted until the succeeding Legislature after the 
one which had proposed them. The English system, which puts a 
check on irresponsible legislation, by requiring certain schemes of leg- 
islation to be introduced by or with the sanction of the government, 
might also be wisely applied in this regard. Irresponsible legislative 
tinkering, to which a code would be more or less subjected under our 
American system of legislation, by which any disgruntled lawyer may 
get a bill introduced by a private member and get it through nem. con., 
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is a thing to be foreseen and guarded against, if possible. But even 
where this system of legislation is in force, the experience is that codes 
have been very little amended. That, we are informed, is the expe. 
rience of the people of Louisiana, who have had a code since that State 
has existed, and who have since gone through the throes of two political 
revolutions. 

The danger to the permanency of the uncodified, judge-made law is 
as great, if not greater. That danger lies in the fact that an ignorant 
judge with a bench of careless associates may at any time render a de- 
cision which will unsettle an important rule of law. Doctrinaire judges 
elected for a brief period may also, and frequently do, thrust their 
private hobbies into the law. Then it is the constant fault of our over- 
worked appellate courts that they sometimes forget their own decisions, 
although recently rendered, and render quite opposite ones. We could 
cite a number of such instances from recent State reports if we were 
so minded. 


In Illinois, whose bar association at its last meeting laid on the table 
a resolution in favor of codification— would not even allow it to be 
retained for debate at its next meeting, but unceremoniously kicked it 
out, — this evil is as great as in any State we know of. It has sprung 
from the fact of the judges of the court are kept on wheels. They 


meet at three different places in the State, hearing a calendar of cases, 
and then divide them up according to the committee system, each judge 
taking his quota and going home and writing such an opinion as seems 
to him best, without the aid of the necessary books, and at the next 
meeting of the court submitting it to his colleagues who pass it in a per- 
functory manner. In this way the judges of that court have over 
ruled each others decisions, and some of them have overruled their own 
decisions. Even the doctrine of comparative negligence, time honored 
in that State, and restated with minute precision in almost every rail- 
road damage suit, has been thus judicially repealed and re-enacted 
within the last five years. ‘There is not a State in the Union where a 
proposition to codify the law would not receive more respectful treat- 
ment than it received in the [llinois Bar Association, and there is not a 
State in the Union where a code is more needed than in Illinois. 


A Day 1x a Country Soricrror’s Orrice. —It still wants a few 
minutes to nine o’clock, when I enter the office to open and read the 
morning’s correspondence. I am speedily joined by our principal, a 
tout, ruddy, middle-aged man, genial, shrewd, and sensible. The 
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letters read, we light our matutinal pipes and start off together for 
our usual stroll in the bosky glades of the castle grounds that 
almost adjoin the office doors. It is a bright spring morning, and 
the air is perfumed with the scent of the white hawthorn trees, and 
melodious with the carol of the cheerful thrush; but our conversation 
is principally occupied with business, the day’s work is laid out, and 
when we re-enter the office we know precisely what each has on hand. 
and I have had the advantage of my senior’s experience and advice in a 
quiet consultation undisturbed by clients and the constant distractions 
of a busy day. 

It is now half-past nine, and the well worn, old-fashioned desks are 
each occupied by their accustomed tenants. Over there in the corner, 
apparently oblivious of all external affairs, is old B., the copying 
clerk, bent over a huge sheet of parchment, on which he is engrossing 
a lengthy conveyance. - For thirty years the old man has occupied the 
same place, and passed his days in the same routine, and long habit 
has almost converted him into a human machine. What you give him 
to copy will be copied, without any allowance for the frailties of human 
nature, and if in haste you have omitted a sentence or a word, the 
omission will surely reappear in his transcription. Only the other day 
he gravely described a lot of land some three acres in extent as ‘‘ sur- 
rounded by a paling forty feet high,’’ and justified himself to his own 
perfect satisfaction by appealing to the draft in which something 
that might be taken for the superfluous zero undeniably appeared. 
Facing him is the cashier and book-keeper, a smart, quick fellow, full 
of ‘ go,’’ and by far the best man on our staff. On the other side of 
the room is a clerk whose duties are miscellaneous, including all such 
copying as does not rise to the dignity of an engrossment, process- 
serving, county court collections, and, in short, ‘‘ general utility.’’ 
Behind him is the office boy, a ‘‘ broth of a lad,’’ as office boys gener- 
ally are. Of the two rooms opening from the outer office, one is occu- 
pied by the conveyancing clerk and the other is the sanctum of the two 
articled pupils, young gentlemen who have no small idea of their own 
importance and the measure of whose work is their inclination to do it. 
At the present moment, they are earnestly engaged in the discussion 
of a disputed point of cricketing law, which arose in the course of yes- 
terday’s match. 

Mounting upstairs to my own room, my first business is to attend to 
our London agent’s letters. An affidavit is required in a chancery suit, 
those accursed accounts of the Telford estate are again stopped in 
their slow progress through Somerset House; but, as some compensa- 
tion, the judge in chambers has ordered the district registrar to review 
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that taxation which so grievously reduced our bill of costs in Doe», 
Roe. ‘The registrar, being a rather pompous man, of great dignity 
but little knowledge, is sure to go from one extreme to the other, and be 
as unreasonably liberal on the second taxation as he was unreasonably 
parsimonious on the first. Whilst still engaged in touching up the much 
disputed bill of costs for its final appearance, the boy comes up to tell 
me that the trap is at the door; so, taking one of the articled hobbede- 
hoys with me, I start off on my drive to Upton, a colliery village about 
four miles off, where I have to attend a police court case at eleven, 
Although our district is a perfect net-work of railways, with stations at 
every mile, we have found by experience that time is saved by driving 
to our appointments when possible. We are sure to meet clients on the 
road, and seldom return from one of these expeditions without having 
picked up some new business or advanced some matter already in 
hand. This morning proves no exception to the rule, for I am not 
half way on my journey before I overtake the very man I want for the 
chancery aflidavit, get his instructions and arrange an appointment for 
him to be sworn in the afternooon. 

The police court case is soon disposed of, and our next destination is 
the Halford County Court, where an interim injunction in liquidation 
has to be made absolute. Twenty minutes suffices for this, and I am 
free to return to the office; but now that Iam so near over I may 
as well go a couple of miles out of the way to see Jones the iron mas- 
ter, whose suit comes up for argument in appeal next week. He isa 
good client and will be pleased at my attention in calling on him, an 
attention by the bye, which will constitute a 13s. 4d. item in his next ac- 
count. A chat with him introduces a new business in the shape of a 
little dispute with the Mines Drainage Commissioners, which he wants 
us to look after for him, and when at 1:30 I get back to the office, I 
am well satisfied with my morning’s work. 

The first thing to be done after lunch is to draw the affidavit, and by 
the time this is in the copyist’s hands, it is three o’clock, and I join the 
principal in his room, a large handsome chamber, well lined with books, 
where a first meeting of creditors is about to be held. This is exactly 
the kind of business for which the ‘** old man”’ is best fitted. It is no 
easy task to bring fifteen or twenty creditors, some of whom are sure 
to be indignant and eager for bankruptcy, into accepting a composition 
which shall neither be so hard on our actual client, the debtor, as to dis- 
courage him, nor, on the other hand, so light as to disgust the creditors, 
some of whom are clients also. This requires all the senior’s tact and 
experience, and my only business in the room is to look after the multi- 
farious.forms ‘and papers required under the act, and keep the pro- 
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cedure straight, so that he may be perfectly free for the real work. 
The meeting, like most such meetings, is protracted, but, after 
the first half hour, I have little to do and am able to slip out to 
see occasional clients and write my letters. ‘The affidavit is duly sworn, 
and dispatched to agents; asmall conveyance comes up from the con- 
veyancing clerk and is settled; the vouchers needed at Somerset House 
are put in hand; and when, at half-past five, the creditors disperse, 
leaving the principal jubilant at his success in bringing them to reason, 
there is nothing left but to enter up the day’s charges in my diary and 
cast a preparatory glance over the work for to-morrow. Altogether, 
the day has been a satisfactory one, and the ‘‘ old man’’ remarks on 
leaving: ‘‘If business keeps up as brisk as this, M., I shall take the 
family to Switzerland in the autumn. Nellie has never seen the Alps, 
and I need a good holiday myself.’’ A. B. M. 


Tue Meeting or THE New York Srate Bar Association. — The 
New York State Bar Association held its meeting at Albany on the 19th 
of January, and the Albany Law Journal has the following to say con- 
cerning the meeting : — 


“At no time were there more than two dozen members present. The presi- 
dent, Governor Hill, made an excellent address, from which we shall give i 
some extracts next week. He recommended taking the opinion of the associa- 
tion on the proposed code; taking some action toward the relief of the Court of 
Appeals; that both political parties should unite in naming a candidate for the 
coming vacancy in the Court of Appeals next fall; that stringent measures 
should be adopted in dealing with shysters who defend prisoners, and cheat 
them out of their money, and give away their rights; and he animadverted very 
strongly against the excessive charges of lawyers. The committee on the uncer- 
tainty and delay in judicial administration made a report, which we shall pub-: 
lishnext week. A committee appointed to consider Governor Hill’s suggestions, 
recommended the sending of this report, with the Saratoga report of last sum- 
mer on the same subject, and a copy of the proposed civil code to every member, 
with the following questions to be answered: 1. Are you in favor of codifica- 
tion of the law as contemplated by the constitution? 2. Have you read and 
examined the whole of tbe proposed civil code? 3. If yea to both questions, are 
youin favor of its enactment? This wasadopted unanimously. The committee 
also recommended the appointment of a commission by the Governor to pro- 
pose constitutional amendments. On ex-Judge Arnoux’s motion the Legisla- 
ture were requested substantially to increase the salaries of the judges of the 
Court of Appeals. The Governor was re-elected president, and Mr. Aaron Van- 
derpool, of New York, was elected vice-president. The only symptom of health 
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in the association is in its finances; it has a fund of above $5,400, but only 
two hundred and eighty-nine members. A receiver is the next thing in proper 
order. Or let the association disband, and devote the money to a statue of 
Kent for the new capitol.”’ 


We do not understand why the Albany Law Journal speaks so sneer- 
ingly of Bar Associations. Our recollection is that no meeting of the 
American Bar Association has yet been held which that journal has not 
referred to in terms of general disparagement. Why it should suggest 
a receiver and a winding up of the Bar Association of its own State is 
more than we can understand. We had supposed that bar associations 
were prima facie beneficial to the legal profession, and that, with some 
isolated exceptions, they were exerting an influence in favor of reforms 
in the law. If this is so, such associations ought to be encouraged by 
all who have the good of the legal profession and of society at heart; 
and we can not understand why a legal journal should treat them in 
such terms of disparagement. | 


Tue Weieut or Avtrnority Acainst Him. — Some years ago a physi- 
cian was compelled to sue one of his patrons on a bill for medical 
attention rendered. The suit was instituted before a justice of the 
peace, whom we shall call Humpbeck, a Teuton of strong Lutheran 
proclivities. As usual in such cases, there was considerable feeling 
shown, and, as attorneys were employed, the case was hotly contested. 
A jury was waived, and a whole afternoon of a long summer’s day was 
consumed in submitting testimony; and, after the examination of sev- 
eral physicians, who were sworn as to the character and value of the 
services, and hearing the opening argument for the plaintiff, his Honor 
adjourned until the next morning to hear the argument of Mr. White, 
defendant’s attorney. Accordingly Mr. White was promptly on hand, 
loaded down with authorities, showing that under the testimony, the 
plaintiff had no case. He proceeded at once to address the court, 
when Squire Humpbeck, very excitedly stopped him thus: ‘* Hold on, 
White, you shoost sthop a leatle. Dis case ish decided. The blaintiff 
must have shudgment.’’ ‘* But your Honor,’’ interposed the astonished 
lawyer, ‘‘the defendant has not been heard, and argument was set for 
this morning. I have carefully collected authorities which I desire to 
present, which will show beyond all doubt that plaintiff has no standing 
in this court. ‘‘Shoost you hold on, Mr. White,’’ sharply replied 
Humpbeck, ‘‘ you sit yourselfs down a leatle. I have brayed over dis 
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peezness last night. I have consulted mit the Lord ; his authority is—’’ 
‘If the court please,’’ said White, seeing that his client was defeated — 
‘if the court please, if that’s so, the weight of authority is against me, 
and let judgment go.”’ 


Lorp CoLeRIDGE ON SEVERE SentTENCES. — Lord Coleridge presided 
at a supper given by the St. Giles’ Mission to discharged prisoners on 
Tuesday evening. After supper he said that he did not know why he 
had been asked to preside, except it was that, like some of those whom 
he addressed, he was a much abused man. It might, however, be be- 
cause he was at the head of the criminal administration of the country 
and of the Court of Criminal Appeal. If in his judicial capacity he was 
made familiar with the extent and variety of crime, he was also made 
acquainted with the unbending pertinacity and the infinite variety of 
the temptations which produce crime. He could not but often feel 
that he was obliged to punish men for being what society made them. 
There were few things more frequently borne in upon a judge’s 
mind than the little good he could do the criminal by the sentence 
which he imposed. ‘Those sentences often did nothing but unmixed 
harm, though he was sure that, throughout the country, the greatest 
pains had been taken to make our prisons as useful as possible in the 
way of being reformatories. But as a matter of fact they were not so, 
though they were better than they used to be. On the present occa- 
sion he desired particularly to insist upon two points. First, in his 
judgment, there should be a much greater leniency in the scale of our 
punishments. He had thought a good deal about the question, and 
had come to the conclusion that the lengthened periods of imprison- 
ment imposed by our law were productive of almost unmixed evil. 
The practice imposed on the judges by more than one Act of Parlia- 
ment, of sentencing to long terms of imprisonment persons convicted of 
trivial but repeated offenses, deserved thorough condemnation. Petty 
offenses, even though often repeated, remained petty offenses still. He 
had often had men brought before him a great part of whose lives had 
been passed year after year in terms of imprisonment for what were 
really only trifling matters — offenses which, in the scale of dignity of 
crime, hardly reached the height of petty larceny. There should al- 
ways be some degree of moral proportion between the crime punished 
and the punishment inflicted. Unless that were so the punishment 
was apt to strike the public and the sufferer with a strong sense of 
injustice, which was productive of much evil. The time had come for 
a general revision of our system in this respect. Secondly, he wished 
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to see an extension of the system which was carried out by this society — 
a system of helping prisoners on their discharge. Without such help 
what was aman to do? His character was gone and his power for 
work seriously diminished His chance of work in times when it was 
hard for the honest and industrious to obtain employment was still more 
seriously impaired. Society must doubtless punish; but it was no less 
its duty to afford those whom it punished an opportunity of leading a 
better life. The great problem was to overcome the difficulties which 
lay in the way of achieving this result. One of the most interesting 
recollections of his life was his visit when he was in New York to two 
institutions which had been founded on two of the islands which lay in 
the harbor of that great city by the State of New York. One wasa 
penitentiary and the other a reformatory, and they were so placed as 
to be absolutely out of contact with the city itself. There were 
in one of these buildings some one thousand six hundred or one 
thousand seven hundred boys and girls who had been convicted of 
trivial offenses. They were sent there, not as criminals, but to be 
trained to useful work in life. He ascertained that no stigma attached 
to any one for having been in the institution. There was a story, for 
the truth of which he would not, but for the possibility of which he 
could vouch, of a young married couple who visited this institution, and, 
after giving each of them a handsome contribution to its funds, con- 
fessed to each other that they had each of them been inmates of the 
institution. That was a model for our imitation, though we had 
nowhere in this country such admirable means for its realization. He 
would conclude with two observations — first, that it was not impossible 
to arouse even in the most hardened criminals some sense of religion; 
that even in the worst the example of our Lord and His Cross was able 
to touch the heart and rouse the conscience. His second remark was 
that the conscience of the people should be stirred to do what it could 
for its criminals. We wanted some worthy successor of that great man, 
Lord Shaftesbury, whose loss was lamented by all classes of society, 
and a part of whose noble labors was being so admirably carried out by 
Mr.,jJatton and Mr. Wheatley. — Solicitor’s Journal (London). 


VerpicT For A Kiss, or A Kiss ror A Verpict. — The value of the in- 
stitution of trial by jury and the motives which sometimes sway even 
the old gray-bearded juror, were handsomely illustrated in the recent 
trial of Mrs. Walkup before a Kansas jury, upon an indictment for 
poisoning her husband. Mrs. Walkup was a pretty girl of seventeen, 
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and the deceased husband was a middle-aged man, who, we believe, had 
peen married before. The jury consisted of twelve horny-handed old 
Kansas farmers. The case was involved in much mystery, and the 
external appearances were very strongly against the defendant. It is 
stated that she ran great risk of a conviction, notwithstanding the final 
outcome, which was a verdict of not guilty; and that her salvation was 
due to the persistence of an old gray-headed farmer, who from the 
first took the position that she was innocent and maintained it stoutly in 
the consultations in the jury-room. When the verdict was rendered, 
this old farmer had one boon to ask of the fair defendant. He craved 
the sweet privilege of a salute from the supposably chaste and unde- 
niably seductive lips of injured beauty —a privilege which she had no 
difficulty in granting. But what a commentary on the vaunted institu- 
tion of trial by jury! What would have been thought if the judge on the 
termination of the trial had craved the same privilege? And yet the 
office of a juror in such a trial is as grave, as dignified, and even more 
responsible than that of the judge. 


Tue ELectTion oF JUDGES BY THE LEGISLATURE. — ‘‘ Out West’’ we 
understand pretty well the process by which judges are elected by the 


popular suffrage, upon nominations made by party conventions; at 
least those who have been through the mill understand the process. 
In contrast with this process, with its long period of ‘* electioneering ”’ 
between the day of the nomination and the day of election, is the other 
process in vogue in some of the States, by which the judges are elected 
by the two houses of the Legislature upon joint ballot. How much pre- 
liminary ‘‘ electioneering’’ takes place preparatory to this kind of an 
election, we do not know; but we suppose there is considerable of it, 
just as there is where a Senator of the United States is to be elected. 
In the instance which we now have before us, the noses seem to have 
been so well counted that it was known beforehand from one end of the 
list to the other just who were going to be elected. It was so well cut 
and dried that nominating speeches were prohibited, and the thing was 
put through in a few minutes, very much as a matter of routine. This 
election took place not long ago in the Legislature of South Carolina, 


and the following is a description of it, which we clip from the Charles- 
ton News and Courier :— 


‘Under a concurrent resolution adopted during the morning by the House 
and agreed to by the Senate, speeches were not allowed in making nominations, 
and the joint assembly for the election of Chief Justice and six Circuit Judges 
was conducted on strictly business principles. 
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“On calling the joint assembly to order, Lieutenant-Governor Sheppard 
reminded the members that speeches were not in order. Senator Smythe nom. 
inated for Chief Justice the Hon. W. D. Simpson, who was unanimously elected, 
the election having been conducted viva voce. Ata conference of the friends of 
Gen. Moore last night, it was decided to withdraw his name from the contest 
for the bench of the Second Circuit. This determination was reached after the 
telegraph office here had closed and consequently could not be communicated to 
The News and Courier. The withdrawal of Gen. Moore’s name left the 
offices entirely uncontested, and, on motion of Col. Simonton, the election was 


held for all the judges at once. Nominations were made without speeches, as 
follows: — 


** First Circuit — B. C. Pressley, nominated by Senator Izlar. 

** Second Circuit — A. P. Aldrich, nominated by Col. C. H. Simonton. 

** Fourth Circuit — J. H. Hudson, nominated by Col. F. W. McMaster. 

** Sixth Circuit —I. D. Witherspoon, nominated by Mr. W. B. Wilson, Jr. 

** Seventh Circuit —W.H. Wallace, nominated by Mr. W. H. Parke. 

** Eighth Circuit —J. S. Cothran, nominated by Senator Buist. 

‘** These were all elected and the joint assembly dissolved. Judge Maher re- 
ceived three votes and Gen. Moore one vote for judge of the Second Circuit. 
Mr. S. P. Hamilton also received one vote for judge of the Sixth Circuit. 
Neither of these gentlemen were candidates.”’ 


CriixaL Procepure — DeLay Between ARREST AND TRIAL. — The 
Daily Register (New York) calls attention to a defect in the criminal 
procedure in New York, which results in a long delay between the arrest 
of an offender and his trial. This delay results very often in the dis- 
persing of witnesses, in the preparation of perjured defenses; and, in 
the case of a conviction after such a lapse of time, the example of 
punishment loses its moral effect. The people of other States are suf- 
fering from the same evil. A person accused of crime ought not to be 
railroaded into the penitentiary or to the gallows; he ought to have a 
reasonable time in which to prepare and make his defense, and time 
ought to be allowed for public excitement to cool. But six months or 
a year is in most cases an unreasonable time. In some cases the evil 
consists in the fact that the courts hold but two terms a year, and this 
almost invariably results in an interval of six months between arrest 
and punishment. In others, the courts are overworked, and the judges 
feel that criminal cases on the calendar ought to be called up in regular 
rotation, and the result is that, where the court is ‘* behind its docket,’’ 
so to speak, there is necessarily a long delay in bringing offenders to 
justice. Our Criminal Court in St. Louis is presided over by an able and 
painstaking judge, and has an efficient prosecuting attorney; and yet a 
person charged with a murder which took place in St. Louis on Easter 
Sunday of last year, who was arrested on the other side of the world 
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and brought back to St. Louis under the operation of our treaty of 
extradition with Great Britain, will not be brought to trial until next 
May, more than a year after the alleged offense was committed. It is 
believed that the only remedy for such delays as this is some scheme of 
legislation by which a portion of the criminal business of that court 
could be transferred to the Circuit Courts, which are not overworked, or 
by which a circuit judge could be called in to hold special terms of that 
court, so that two courts might really be going at the same time. 


Hanainc ror BurGLary. — Three negroes were recently hanged for 
burglary at Gatesville, North Carolina, whereat the New York World 
broke into the following spasm: — 


‘Merciful heavens! are men hanged in this land of enlightenment for the 
simple appropriation of property? How barbarism still lingers. These negroes 
broke into a store in Gates County last September, and abstracted a few dollars 
worth of goods. And for this their lives were to be taken. If they had cheated 
some fellow-creature out of house and home by lying, or, as bank directors, had 
defrauded and bankrupted an entire community, nobody would have thought of 
hanging them. It is bad enough for the law to turn murderer in order to 
avenge the unjust taking of human life, but to hang a man for stealing is cer- 
tainly an anomalous thing in the nineteenth century.”’ 


The Raleigh News and Observer replied to this in a temperate article, 
pointing out the wide difference between burglary, which is a capita 
crime in North Carolina, and larceny, which is not; saying that the 
burglar who enters a man’s house ih the night time to commit a felony, 
breaks into that which the common law dignifies with the name of 
*‘ castle ;’’? that he generally gues armed with murderous weapons and 
prepared to overcome resistance or to make good his escape by murder, 
if such a necessity shall arise, and that in fact the dwellers of houses 
are frequently murdered by burglars. Burglary was a capital felony at 
common law, and the humanitarianism which has reduced it in most 
of the States and in England, to a non-capital felony, has wrought great 
injury to society. For the man who complains of the severity of such 
laws, there is but one medicine, the experience of standing before a 
burglar’s pistol. The result of the modern legislation, which has abol- 
ished the extreme penalty of the common law, has been greatly to 
multiply acts of burglary, particularly in large cities. We venture the 
statement that there is scarcely a dwelling-house in St. Louis, the 
building of which cost $5,000, which has been inhabited ten years with- 
out being burglariously entered. ‘The crime is pursued as a profession, 
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and when a burglar serves a term in the penitentiary, the police records 
show that he almost invariably returns to the same profession. For pro- 
fessional criminals there should be but two kinds of punishment, the gal- 
lows and the penal colony. We repeat what we have said before, that 
the colder portions of Alaska, and especially some of the islands of the 
Aleutian chain, would make excellent penal colonies into which we 


could, with the greatest advantage to the public, sweep the offscourings 
of society, male and female. 


Tae Comparative WorK DONE BY APPELLATE Courts. —In his ad- 
dress before the Bar Association of Kansas, Chief Justice Horton stated 
that he had been able to procure, by correspondence, statistics of the 
number of opinions written by several of the appellate courts of the 


country during the year 1884, from which he was able to compile the 
following table: — 


No. opin- 
Judges. 
Florida . 3 91 
Illinois . 7 362 
Maryland . 8 132 
Massachusetts 7 334 
Minnesota 5 295 
Missouri 5 239 
Mississippi 3 220 
Nebraska 3 270 
New Hampshire 7 107 
Nevada . 3 29 
Ohio 5 84 
Oregon . 3 94 
4 Vermont 7 800 
West Virginia 4 145 
Wisconsin 5 310 


He adds the following statement of the work done by the national 
court of last resort: In the Supreme Court of the United States, opin- 
ions are not filed except in term time, the term commencing in October 
of each year and closing in May following. During the session of 
1884-85 that court, consisting of nine justices, filed three hundred and 

thirty opinions, an unusually large number for that court to file in any 

one year. It should be added that in several of the above courts, such . 
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as those of Massachusetts, Connecticut, Vermont, New Hampshire and 
Maryland, the appellate judges hold nisi prius courts and consume a 
large portion of their time in nisi prius work. The above figures will 
dispose of some erroneous conceptions in regard to the amount of work 
done by the Supreme Court of Missouri. The opinion of the 
profession for a considerable time has been that that court has 
not done the amount of work which five industrious and vigorous 
lawyers, trained to judicial work and expert in literary composition, 
ought to accomplish. But it is perceived that, although their average 
for the year 1884 was only 48 opinions per judge, it was a higher 
average than some of the other courts in the list whose judges do not 
do nisi prius duty. It is nearly equal to that of Illinois, in excess of 
those of Oregon and West Virginia, and greatly in excess of that of 
Nevada, where the average is but 10 opinions per annum per judge, 
and of that of Ohio, where the average is but seventeen. At the same 
time, it is but little more than half as much as the average of the 
Supreme Court of Nebraska, which is 90 opinions per annum to each 
judge. It is perhaps a notable coincidence that the Supreme Court of 
Missouri, with five judges, rendered, in the year 1884, exactly as many 
opinions as the Supreme Court of Arkansas with three judges. Next 
to the Nebraska court, the Arkansas court stands as the most labor- 
ious court in the list, with an average of nearly eighty opinions per 
annum to each judge. 

If Chief Justice Horton had extended his inquiries beyond the 
‘‘eourts of last resort,’’ he would have found one appellate court 


_ whose record of diligence bas far surpassed the best record in this list. 


During the first seven years of its existence, the St. Louis Court of 
Appeals disposed of something in excess of three hundred cases per 
annum on their merits, writing opinions in all cases, as required by the 
constitution. During all this time one of the judges of the court was 
partly invalided, though his average record was much above that of the 
average record of the judges of the Supreme Court of Missouri. One 
of the judges of this court very much surpassed the average record of 
the judges of the court, writing during the first year of the court one 
hundred and sixty-nine opinions, and, during the first seven years of 
his labors as a judge, exactly 1,000 opinions, disposing of litigated 
cases on their merits. Of the quality of the work thus turned out, it is 
perhaps fair to say that it is equal to the average work of Western 
appellate courts. The people of Missouri will have the duty to per- 
form of electing a judge of their Supreme Court next year. The judge 
whose record of diligence has thus far surpassed all others is out of 
office. He would add strength to the Supreme Court of Missouri, and 
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his presence there would materially assist in reducing an overcrowded 
docket, and preventing that denial of justice which an appeal to that 
court still involves. The people of Missouri ought not to forget him 
when they come to make their choice. 


Aw Inpustrious Court. —In his address before the Bar Association 
of Kansas, at its recent meeting, advocating the passage of a constitu- 
tional amendment re-organizing the Supreme Court of Kansas, Chief 
Justice Horton, of that court, said: — 


‘**T first took my seat upon the Supreme bench in January, 1877, by appoint- 
ment from Gov. Thomas A. Osborn, to fill the vacancy occasioned by the resig- 
nation of Hon. Samuel A. Kingman, who was compelled to retire from the chief 
justiceship on account of ill health. At that time the Supreme Court had been 
in existence sixteen years, and sixteen volumes of reports had been published, 
containing 1,287 cases. There are reported in most of these volumes less than 
100 cases, several containing only fifty or sixty. On an average these reports 
contain only eighty each. Since then seventeen reports of the court have been 
published, containing 2,268 cases, and there is material in the hands of the 
reporter almost sufficient for another volume —the thirty-fourth. These 
reports, instead of containing fifty or sixty cases, have from 105 to 161 each, 
averaging 133 to the volume. Thus, during the past nine years of the court’s 
existence, nearly twice as many cases have been disposed of as in the sixteen 
years prior thereto. During the past six years I have prepared and written 513 
opinions, averaging over eighty-five a year, not counting my dissenting or per 
curiam opinions. Mr. Justice Valentine has written as many, and his recognized 
ability as a judge, and his long experience as a member of the court, render his 
services invaluable. I need not say to you, who are so well acquainted with 
him, that Mr. Justice Brewer was equally as industrious, until he left us fora 
wider field, by accepting a judgeship in the Federal court. He was succeeded 
by Hon. T. A. Hurd, by appointment from Gov. George W. Glick, but the condi- 
tion of his health prevented him from disposing of bis work in the court as rap- 
idly as his predecessor. Mr. Justice Johnston was elected as his successor, and 
is making a most able, prompt, efficient and courteous member. Upon an aver- 
age, during the past six years, the court has decided yearly 300 cases — that is, 
about one for each working day of the year. The opinions filed do not embrace 
all the business transacted, as many motions, writs of habeas corpus and 
other matters are disposed of without formal opinions. Before an opinion can 
be written in any case, the record has to be carefully examined, all of the briefs 
read, and the authorities considered. Frequently, the examination of a record 
may take several days, and oftentimes this is the most wearisome labor of the 
court. How rapidly the business of the Supreme Court has increased is further 
shown by reference to the work of the members of the court during the earlier 
years of its existence. Hon. Thos. Ewing, Jr., was chief justice in 1861-62— 
two years. In that time he wrote nine opinions. He was succeeded by Hon. 
Nelson Cobb, who served one year and wrote fifteen opinions. Hon, Robert 
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Crozier followed him, and continued in office three years, writing forty-seven 
opinions. As chief justice and associate justice, Hon. Samuel A. Kingman 
served fourteen years, writing 229 opinions. Hon. Jacob Safford, as associate 
justice, in six years wrote eighty-four opinions. Hon. L. D. Bailey, as asso- 
ciate justice of the court for eight years, wrote forty-four opinions.” 


A CuanGe or Base. — W. L. Murfree, Sr., has been recently installed 
as editor of the Central Law Journal. Mr. Murfree is the author of 
several well known legal works, and is a diligent investigator and a 
capable writer. 


A Fracment or A Cope or Evipence. — The article which we print 
under this head is the first title of a code of evidence prepared and re- 
ported to the Legislature of New York, by the so-called Practice Commis- 
sion, appointed in pursuance of a mandate of the constitution of that 
State, but never enacted into a law. The principal member of that 
commission, as is well known, was David Dudley Field. The annota- 
tions have been lately supplied by Charles D. Baker, Esq., of the Cor- 
ning (New York) Bar. The whole, as now printed, comprises six titles, 
of which we print only the first. It is produced in the form of a very 
small book in one hundred and fifty pages of brevier type, capable of being 
carried in the vest pocket. In this small and convenient form, it em- 
braces what appears to be the leading principles and rules of the law of 
evidence. These rules, it should seem, admit of accurate statement and 
easy codification; and it is not creditable to the legal profession, es- 
pecially to that in New York, that these rules —by far the most 
important in remedial procedure— are allowed to remain scattered 
through thousands of volumes of reports, instead of being reduced to 
accurate statement and convenient form, enacted by the Legislature, 
and printed by public authority in one book. 

For the purpose of showing the history of the New York codes, we 
can not do better than reproduce here the preface to this little book: — 


“This little book is a reprint, with the changes necessary to make it conform 
te the existing law of evidence, of Part Four of the Code of Civil Procedure, 
reported by the Practice Commission to the Legislature of 1850. The history 
of that code is too instructive to be forgotten. The first portion of it, consisting 
of three hundred and ninety-one sections, was enacted in 1848. Though but 
a fragment of the larger work, then in the process of construction, it wrought 
the great changes in civil procedure which, beginning in New York, spread into 
most English-speaking countries. The commission went on to finish the work 
thus begun, and reported a complete code, consisting of one thousand eight 
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hundred and eighty-five sections, embracing in one of its divisions a codification 
of the rules ofevidence. But by this time the opposition, aroused by the changes 
of 1848, had become so strong as to defeat every attempt to complete the work. 
‘*4 commission to revise the statutes of the State was, however, appointed in 
1870, which went to work first of all to dislocate the code of 1848, change the 
language of every section but one, fill it with details, and pile on additions, 
swelling the work altogether to 3,356 sections. These multitudinous regula. 
tions have been since held up before the profession as proof of the fall which 
codification is sure to have, however auspiciously begun, and they have indeed, 
more than any other causes, hitherto prevented the completion of that system 
of codification which the constitution ofthe State contemplated. The Practice 
Commission was, however, in no wise responsible for the work of these re- 
visers, though it remained responsible for the reforms on which the work was 
founded, and which could not be eradicated. It has thus happened, strangely 
enough, that the struggle to prevent the completion of the Code of Civil Pro- 
cedure on the plan of its authors, has resulted in placing upon the shoulders 
ofits opposers a burden of which they are the first to complain. And thus, too, 
it has happened that New York has so lost her influence with reforming legisla- 
tures, that, while many have copied either the fragment of 1848 or the completed 
code of 1850, not one has taken « dozen sections from the conglomerate of 1880- 
‘* The usefulness of a code of evidence can hardly be questioned. Much of 
the uncertainty attending the administration of justice comes from misappre- 
hension of the rules of evidence. To have them collected and arranged must 
therefore be of service to all who, either as suitors or ministers of justice, have 
occasion to invoke or to apply them. The report made in 1836 to the Legisla- 
ture of Massachusetts, by Mr. Justice Story and his associates, on the practica. 
bility and expediency of reducing to a written and systematic code the common 
law of that State, contained these pregnant sentences: ‘Connected with these 
extensive branches of the common law, both civil and criminal, there remains 
the grave subject of the law of evidence, involving not merely questions respect- 
ing the competency and credibility of testimony, but the general rules for the 
admissibility of written and parol evidence on particular issues. Owing to the 
invaluable labors of the eminent judges of the last half century, this subject is 
now, with a few unimportant anomalies, capable of scientific arrangement and 
determinate exposition, in its general principles and in many of its most useful 
details. The rules of evidence have been truly said to constitute the best, if 
not the only real security for the lives, the personal rights, and the property of all 
our citizens; and, therefore, the knowledge of them is of infinite moment to the 
public, as well as to the profession. Any code which does not embrace them, 
must be pronounced to be in its very constitution radically defective. The 
commissioners, therefore, earnestly recommend the codification of the law of 
evidence as among the first objects for the deliberation of the Legislature.’ 
**The present work was brought into the Assembly of 1885, where it was 
favorably reported, but did not reach a vote. Now, in order that it may 
become generally known, and in the hope that it may do something towards 
lightening the labors of judges and lawyers, and diminishing withal the uncer- 
tainty of trials, it is presented to the public, in its present form.’ 
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IN FAVOR OF CODIFICATION. 


To the Editors of the American Law Review: 


I have received the Review for January-February, and find it quite interest- 
ing. It seems that the Virginia Court of Appeals is the ‘‘boss’’ court for 
reversals, as I see on page 40 that the court decided, in the 78th Virginia Re- 
ports, 31 cases, of which 40 were reversals. Misprints, however, will occur 
in the best of books. 

I wish to say that I am heartily in favor of codification. Common sense and 
sound argument are all on the side of codification. I have long regretted the 
fact that the courts made all the law, and never made it until after the trans- 
action had taken place. The state of the law is just about this: no one on 
earth knows what it is to-day, or if he does he can form no certain estimate as 
to what it will be to-morrow. It often happens that courts of last resort 


render within a few weeks utterly inconsistent opinions, often fail to over- 
rule the former specially; hence no one can tell which will be adhered to the 
next time. 


B. L. D. GuFry. 
MORGANTOWN, Ky. 


DOUBTFUL ABOUT CODIFICATION. 


To the Editors of the American Law Review: 


I do not know that I substantially differ from the views upon codification 
given in your last number. It would depend upon how far the codifier proposes 
to go. Iam decidedly in favor of codifying the law upon certain subjects: 
e.g. commercial paper. A uniform code upon that subject should be adopted in 
all the States. And so, perhaps, in regard to partnerships, joint stock 
companies and corporations, rules more or less arbitrary must he adopted. If 
I were to give the matter much thought, I might go farther than my present 
impressions; for I have never really ‘‘ciphered it out.’? One error seems to me 
to run through the articles in the REViEw; that is, that there is no law until it is 
written, i.e., enacted or announced by some court which has a reporter. As I 
understand it, we act upon many things as of legal obligation not written in a 
book; and this is especially so in communities without letters. Another diffi- 
culty seems to be in the restraint which a minute code would impose upon a 
court in adapting rules to the ends of justice. The law is like mixed mathe- 
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matics; it is the result of the application of scientitic principles; it is the appli- 
cation of logic and ethics to the personal and property relations of men as free 
agents. To undertake, even if possible, to settle everything in advance, would 
ultimately have as disastrous an effect upon law as written creeds have had 
upon religion. Very truly yours, 


P. BLIss, 
STATE UNIVERSITY, COLUMBIA, Mo. 


CIVILIZATION CANNOT BE CODIFIED. 


To the Editors of the American Law Review: 


An excellent exposition of codes is Savigny’s ‘‘ Vom Beruf Unserer Zeit,” 
etc., (The Vocation of Our Age, etc.), which is authority. It appears that 
codification means. the converting the law of the land into a statute, whether 
it be case law, statutes, common law, or customs; a rewriting in new 
language the entire law. This practically is impossible. ; 

Our system of law is now codified commensurate with the advancement of 
civilization. First, we have an enunciation of the general principles of law which 
govern the nation, in the United States constitution, and in the State constitu. 
tions. These constitutions, with the revised statutes of the United States, and the 
States, form the foundation of our jurisprudence. The interpretation of these 
constitutions and statutes has been made by the courts of last resort. 
decisions are many and varied and some conflicting. They are many, because 
they deal with vast and complicated interests. Some few conflict (a very small 
proportion), because judges are human and not infallible. 

To enact a statute that can govern the transactions of society, a statute that 
every man can read and interpret, is impossible. But this is what the law- 
reformers claim can be done. A commission to form this statute would have 
to be legally sanctified, which cannot be until the millenium dawns. 

Law is an evolution, and is not the product of one nation or of one age. 
Civilization could be codified as easily as the law of the land. 
can be codified, only in theory. 


These 


In fact, neither 
To enact a statute, or to appoint a commission 
to form a statute, for the codification of civilization, would be an abortion, — the 
same with law. 

But, say some of the advocates of codification, there is a code of education, of 
physicians for practitioners, of navy, of telegraph, and the like. This argument 
is notgermane. Law surrounds, permeates and governs all of these kinds of 
business, and hence they are not comparable to law-codification. The legal code 
will not abolish the court reports, as they willstillbe used as precedents. The 
so-called code States in this country are issuing their reports. 
tries. 


So in other coun- 
The Prussian and the Austrian codes command the judges to be con- 


trolled in their decisions by the general statute and the Landrecht. But the 
decisions of the Supreme Courts are printed, and for what purpose? For 
precedents most assuredly, though the law does not say this. 

The common law is the experience of centuries, and is the garnered wisdom 
ofages. Actions of the common law are classified and reduced to a system. 
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But the code comes and destroys this classification and makes chaos. An 
attorney under the code can begin a suit with a blank piece of paper, entitled 
with the name of the case, and then amend and re-amend until he accidentally 
hits something germane, or not, when the case is adjudicated. This system, or 
rather way of pleading is lax, superficial and suitable only to a novice that dis- 
likes to apply himself in learning the science of pleading. Codifying the law 
forcibly reminds one of advertisements that are frequently issued, whose author 
announces that he can teach a student Latin or Greek in ‘six easy lessons,’’ 
‘Spanish at a glance,’’ ‘*German in ten wecks,’’ ‘‘ French by a new method, 
whereby the learner can speak it fluently in three weeks;’’ ‘‘expert piano 
players are made in six easy lessons;’’ and thus it goes. 

The statement that the novice, who is posted in the code where adopted, 
often puts the old lawyer to flight by hurling the sections of the code at him, is 
undoubtedly true. It would put anybody to flight, and especially any person 
learned in the law; not because of its erudition and science, but because of its 
chaotic and raw condition. 

But when a great principle is at stake what is the practice of men learned in 
the law? They consult Chitty, Blackstone, Kent, and other pole-stars of the 
law. Then where is the code? What could a code have done for Webster as he 
expounded the principles of the national constitution? Nothing. What would 
a code have done for a Taney or a Marshall? Nothing. What can acode do for 
the great jurists of to-day? Nothing. 

A code of necessity must be stationary. Whatcould a code fifty years old do 
with the steamers, railroads, telegraphs and telephones? The advocates of the 
code say amend it. Then new decisions must be had for its interpretation, and 
what better is it than the system of to-day? A code has no life, no elasticity 
nor progress. It would be a legal Koran or the books of Confucius, under 
which there is no progress and can not be. In facta code is not fitted for our 
civilization, no more than the Koran would be. The New Testament could as 
well be abolished from our civilization as to rewrite our law and make a statute 
of it. It is as impossible to make a statute of the common law, statutes, cus- 
toms and constitutions, to express all the law, as it would be to combine all 
religious denominations in one church. To combine all churches in one would 
disrupt our religious status. 

We are told that the Justinian code was a success. The Corpus Juris 
Romani Civilis (the body of the Roman civil law), is made up of the Institutes, 
Pandects, Code and Novels. The code contains alone two thousand volumes. 
After the code was published it did not meet the necessities of the Roman 
world; hence, it was rewritten, and then the Noveile, or novels, were published 
as new decisions were made and errors discovered. This system was compli- 
cated and had no superiority over ours as now practiced. Besides, the Roman 
system of political economy was essentially different from ours. 

In Rome the State was everything, the individual nothing, and it made no 
essential difference whether the citizen’s rights were respected or trampled upon. 
In the United States the citizen is held above the State. To make a statute 
that would apply in a myriad of cases is impossible. Under the Justinian Code 
and the code of Napoleon the rights of the citizen must bend to the code if nec- 
essary. American liberty can not be fully enjoyed under a code. 

In our country the authority of the people is expressed in the constitutions. 
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The Legislatures are composed of members elected by the people. The statutes 
are then the law as enacted by the people’s agents. The decisions in different 
States, on similar statutes, sometimes conflict, though not often; but, so long as 
men are human, judicial decisions may conflict. But the great proportion of 
decisions on the same point under the same conditions agree. The thousands 
of conflicts in society — conflicts that differ in some respects, if not in essential 
differences, call for varied decisions. 

These decisions are many, and stand out as autbority. Their multiplicity is 
great because there are millions of social conflicts that require settlement, and 
the circumstances of these controversies are essentially different. . 

Our system of jurisprudence is an outgrowth of civilization, and to cramp it 
by a codification would disrupt the fairest and most progressive legal system 
that the world has ever seen. All that codification has to commend itself to 
anybody, is the eminent standing of some of its advocates. 

The so-called codes of some of the States are imperfect and do not answer the 
demands of the law. Practically, codification is impossible; theoretically a 


delusion. D. H. PINGREY. 
BLOOMINGTON, ILL. 
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Stan ROUTE CONSPIRACY. — Argument of the Attorney-General of the United States 
(Benjamin H. Brewster) in the Celebrated Star Route Conspiracy Trial (United States r. 
Brady et al.). 

This argument was delivered on the 6th and 7th of September, 1882. It 
comprises forty-three pages of the type used by the Government printing office 
in printing public documents. It is sent to us by T.& J.W. Johnson & Co., 
of Philadelphia. Mr. Brewster was retained as private counsel for the Govern- 
ment in the case by Attorney-General MacVeagh during President Garfield’s 
administration. Upon the accession of President Arthur, Mr. MacVeagh retired 
from the office of attorney-general, and Mr. Brewster was appointed to succeed 
him. Mr. Brewster thus came into the case in the first instance by purchase, 
and in the second by inheritance. He’ made a very vigorous argument, one 
which sustained his already high reputation as an advocate, but failed to carry 
the jury to a verdict of guilty. It is probable that if the trial had taken place in 
any other large city of the Union than Washington, the result would have been 
different. But could public justice be vindicated and public corruption pun- 
ished by any jury that would be likely to be impaneled in the filthy atmosphere 
of the national capital? 


HUBBELL’S LEGAL DIRECTORY FOR LAWYERS AND BUSINESS MEN.— Containing the names 
fof Reliable Attorneys in the Cities and Towns of the United States and Canada; a Synop- 
sis of the Collection Laws of each State and Canada, and Times for Holding Courts 
Throughout the United States and Territories, for the year commencing December 1, 1885; 
to which is added a List of Prominent Banks and Bankers throughout the United States. 
(iJ. H. HUBBELL, Editor and Compiler. J. H. Hubbell and Company, New York, 293 

Broadway. 

This Directory for 1885-86, being its sixteenth year, comes before us in still 
better shape, if that be possible, than its predecessors of previous years. To 
the lawyer engaged in active practice, this work is trulyinvaluable. Its well 
known accuracy, established by years of reputation, the minuteness of its 
information, and the extreme care with which it is compiled even to the small- 
est detail, enable the profession to rely on its statements with implicit confi- 
dence. Yet with all its mass of information, it is at once compact and 
compendious, clear in expression, without redundancy or the smallest obscur- 
ity. The synopsis covers the laws of all the States, and gives full information 
as to the forms of acknowledgment, the laws relating to attachment, mortgages, 
depositions, divorce, dower, evidence, executions,-exemptions, garnishments, 
insolvency and assignments, rates of interest, judgments, the descent and dis- 
tribution of property, notes and bills, recording of deeds, replevin, wills, and 
other legal topics. It is thus invaluable to every practicing lawyer, and natur- 
ally the work grows in favorfrom year to year. Weare glad of the opportunity 
to give our testimony ia favor of the .Directory, as we speak from a long 
experience of its great usefulness and accuracy. W.. RW 
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LAWSON’S LIBRARY OF CRIMINAL DEFENSES, VOL. IV. — Adjudged Cases on Defenses to 
Crime, Vol. IV. Including special Defenses to Crimes against the Public, viz.: Crimes 
Against the Laws of Nature, Against the Government, Against Public Justice, Against 
the Public Peace, Public Nuisances; also Certain Crimes against the Property of Indi- 
viduals, as Arson, Blackmailing and Threatening, Burglary and Embezzlement. With 
Notes. By JoHN D. LAWSON. San Francisco: Sumner Whitney & Company. 1865, 
The plan of this work is not to give ail the cases upon any topic of criminal 

law, nor the leading cases, nor even the best cases; but to give all the cases in 

which a defense to a particular crime has been adjudged sufficient; in other 
words, to use the language of the author in his preface to the present volume, 

** following the plan of this series (as set out in the preface to Vol. III.), the 

present volume and the next contain all the adjudged cases in the American 

and English Reports wherein a special defense to a particular crime has been 
adjudged sufficient.”’ 

We have seen no reason to change our previous estimate of the plan of the 
work. Its striking defect is that it does not eontain any of the cases where the 
same defense to the same crime has been adjudged insufficient. It is, therefore, 
justly open to the charge of being unscientific and one-sided, of not presenting 
the case law upon any topic in its entirety, and of not even showing in the 
form of notes what the actual state of the case law upon any topicis. It must be 
borne in mind that this work is so wholly unlike some of the former works of 
the same learned author, notably his work on ‘*‘ Usages and Customs,”’ which is 
constructed on the plan of giving the leading cases with a commentary upon the 
topics therein discussed, in the form of notes, that the notes in this work do not 
undertake to set out the actual state of the law upon any topic, but are a mere 
continuation, in a more condensed form, of the cases printed at large; that is 
to say, they consist merely of condensed reports or statements of cases in 
which a particular defense to a particular crime has been adjudged sufficient. 

The answer to the criticism which we have made upon this plan is that the 
volumes do not profess to be scientific treatises; that no profession is made of 
presenting the whole law, or of exhibiting in any form the actual state of the 
law; and that no one is liable to fall into a trap by the use of these books, 
because they are no more than what they pretend to be, cases on the defensive 
side of criminal prosecutions. That is all true; but how much does such an 
argument make in favor of the plan of the work? What sort of a book is it 
which is so constructed that one who is solicited to buy it has to be told that 
he cau not safely use it without having at the same time other books which tell 
him what the law actually is? So far as the writer knows, no other compiler 
has hitherto ventured to construct a book upon this plan. We hope, for 
the interests of society, that no such attempt will ever be made hereafter. In 
order that legal compilations and treatises may contribute, as they should, to the 
sound administration of justice and the orderly growth of the judiciary law, it 
is essential that they should exhibit on doubtful and disputed questions the 
various opinions and reasons of the judicial courts. A work which in every 
instance takes one side of these questions, and that the side of the criminal in 
the box, neither offers the prospect of any good to the administration of justice 
nor of keeping the judge-made law flowing forward in that steady stream which 
has marked its progress heretofore. 

We fully concede that a very large amount of case law has been collected in 
these volumes. About fifteen hundred cases have either been reprinted in full, 
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stated in a condensed form, digested, or cited in the volume before us. Cer- 
tainly no charge can be made that the book is deficient in the quantity of 
matter, and no doubt most of the cases which it gives are properly decided and 
authoritative. Some of them are leading cases of great value. 

The only book in this series called the Library of Criminal Defenses which 
undertakes to present the state of the law on a particular topic as it really is, in 
the form of adjudged cases and notes, is Horrigan and Thompson’s Cases on Self- 
Defense. That book is about twelve years old and greatly needs a revision, if 
the matter contained in it is worth preserving in that form at all. It would 
have been revised long ago but for the fact that one of the authors, in 
whom the copyright was vested, improvidently parted with it to his publishers 
foraround sum. The result of placing it out of his power to revise one of his 
works, even for the protection of his own reputation, has admonished him 
never to commit the folly of parting absolutely with the copyright to any other 
of his works. Mr. Bishop wrote to him some years ago to the effect that he 
was of the firm determination never to do this. It is something upon which 
every author ought to reflect before he makes an improvident bargain with his 
publisher. Starve, but never commit your reputation to a bookseller. He will 
keep your book on the market until the stereotype plates are worn as smooth as 
glass, if in the meantime he can sell fifty volumes a year, provided he has the 
right to sell without the incumbrance of paying royalty. 

We have repeated our candid estimate of the character of this series, without 
any design of being harsh to the enterprising publishers or to the learned 
author, both of whom we hold in high esteem. Any intelligent lawyer can tell 
whether such a book is likely to be useful to him better than we can. 


MYER’Ss FEDERAL DECISIONS, VOLS. 1l AND 12.— Federal Decisions. Cases Argued 
and Determined in the Supreme Court of the United States, Comprising the Opinions 
of those Courts from the Time of their Organization to the Present, together with 
Extracts from the Opinions of the Court of Claims and the Attorneys-General and the 
Opinions of General Importance of the Territorial Courts. Arranged by WM. G. 
MYER, etc. Vols. lland12. St. Louis: The Gilbert Book Co. 1886. 
Volume XI..of this very important work was edited by Ben}. R. Curtis, Esq., 

the namesake, and, we suppose, the son of one of the ablest judges that ever sat 

upon the Supreme Bench of the United States. He states in the prefatory note 
that he has been assisted by Mr. Frank A. Farnham, of the Suffolk, Massachu- 
setts, bar. 

Volume XII. bears a certificate of approval, in respect of the title of Crimes 
and Criminal Procedure, of Mr. Jno. D. Lawson, a legal author of learning 
and reputation. 

We again ask the attention of the profession to the leading characteristic of 
this work, which is the reprinting of the most important decisions of the Fed- 
eral courts in groups according to the general subjects to which those decisions 
relate. When the plan of the work was first called to our attention, our first 
thought was how inthe world no one had thought of the plan before. The 
fact is that it had been very considerably thought of, and there was nothing at 
all novel in it, since several of the old English reports, two hundred years old, 
presented the cases in similar groups. The value of this presentation need not 
be suggested to the practitioner. Volume 12 of this series, in the hands of a 
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district-attorney of the United States, is sufficient for all his ordinary work jn 
cases on the criminal side of the District Court. It is the practical difference 
between having all the valuable judicial authority upon the topic under con. 
sideration in one volume and having it in three hundred volumes. 


MISSOURI REPORTS, VOL. 81. — Reports of Cases Argued and Determined in the Supreme 
Court of Missouri. By F.M. Brown, State Reporter, Vol. 81. Kansas City: Ramsey, 
Millett & Hudson, 1886. 

The court, during the period covered by this volume, was composed of the 
Hon. Warwick Hough, chief justice; the Hons. Jno. W. Henry, R. H. Norton, 
Robt. D. Ray and Thos. A. Sherwood, judges; and the Hons. Jno. F. Phillips, 
Alexander Martin and H. Clay Ewing, commissioners. By the law under which 
the commissioners acted, their decisions were submitted to the court, and, if 
approved, had the force of judgments of the court. In all cases were it is 
not otherwise stated in these reports, the commissioners’ decisions have 
received the approval of all the judges. 

We believe that it may fairly be said that the decisions of the Supreme Court 
of Missouri have been steadily improving for several years past. The judges. 
hold their offices for terms of ten yearseach. At every biennial election one 
judge is elected, so that the personnel of the bench changes very slowly. But the 
people of the State of Missouri have not shown a proper diposition to re-elect 
faithful judges. Judge Sherweod was re-elected three years ago, as much 
on account of certain positions which he had taken concerning the liability of 
counties on their bonds, which had been issued in aid of railroads, as out of defer- 
ence to his strong judicial attainments. Judge Hough, a learned, careful, and 
conscientious judge, was a year ago defeated for renomination by the political 
party to which he adheres, and was supplanted by the Hon. F. M. Black. Judge 
Hough’s successor is making a good record, but it will require some time for 
him to work as easily in the judicial harness as his predecessor did. 

The advent of new judges who have not had very considerable experience in 
the administration of justice, and especially in the work of appellate courts, is 
an evil of more magnitude than most people suppose. This is especially the 
case where an entire bench of new jndges is organized as a sort of auxiliary 
court to assist the Supreme Court in ‘‘ catching up with its docket.” A 
so-called Supreme Court Commission is a very considerable evi], no matter how 
able the members who compose it may be. We could, if we thought it would 
subserve any general use, point out some erratic law which has been introduced 
into the jurisprudence of Missouri by the temporary commission which was in 
existence during the years 1883 and 1884. Nevertheless, the judges of that com- 
mission were able and painstaking men. The vices of such a system are: — 

1. That it is unconstitutional. The constitution having created one Supreme 
Court composed of five judges, it is a nonsensical proposition that it is compe- 
tent for the Legislature to create an auxiliary Supreme Court composed of three 
judges. 

2. The device resorted to escape the constitutjonal objection is not more 
worthy of respect than some of the ancient fictions of the law. It is that the 
Supreme Court, after the commission have heard the arguments, examined the 
briefs, read the record, written the opinion, and, in short, performed all the 
work which an appellate court performs, is to go over the matter and approve or 
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disapprove it. Now, if the Supreme Court goes over the matter from an inde- 
pendent point of view in a conscientious manner, it will spend nearly as much 
time upon each case, after the commission has gone over it, as it would be 
required to spend if it did not have the aid of acommission. The result is 
that the review of the work of a commission by the Supreme Court is perfunc- 
tory. The case is really decided by the commission, and not by thecourt. The 
decision is by an unconstitutional body, with the pru forma sanction of the 
court upon whom the duty of making the decision is devolved by the paramount 
law of the State. We hope that the experiment of a commission will never 
again be tried in Missouri, and we do not believe that it ever will. 

The judicial systems of most of the States are destitute of flexibility and 
sense. Under a proper organization the judicial force of a State ought to be a 
working body of learned men, subject to the command of a supreme head, who 
should have the power to order circuit judges whose work is light to the capital 
to do appellate duty with the Supreme Court judges, and to order Supreme Court 
judges down to the circuit to preside in very important cases. 

One difficulty in the practical work of appellate judges is that many of them 
have never had any experience at all at circuit, except as practitioners. 
They do not, therefore, have before their eyes the proper conception of a 
judicial trial when they decide the controversies before them. Three of our 
present Supreme Bench have, we believe, been nisi prius judges, and, on the 
whole, we think there has been no time within many years when the bench was 
better constituted than now. The decisions which are found in this volume 
relate to many important subjects, and will bear favorable comparison with the 
decisions of some of the best courts. The book is well printed. The reporter’s 
work is well done; his head-notes are well drawn; and altogether it is a book 
that Missouri lawyers need not be ashamed of. 


AMERICAN DECISIONS, VOLS. 68, 69 AND 70. — The American Decisions, Containing the Cases 
of General Value and Authority decided in the Courts of tne Several States from the 
Earliest Issue of the State Reports, to the year 1869. Compiled and Annotated by A.C, 
FREEMAN, etc. Vols. 68, 69 and 70. San Francisco: A. L. Bancroft & Co. 1885 and 1886. 
This series of select cases, in its gradual progress, has reached the year 1858. 

We understand that it is the purpose of the publishers to issue about thirty 

volumes more. We do not notice any special features in these volumes other 

than those which have characterized previous volumes which have been noticed 
by us. All the cases are annotated with notes longer or shorter, and these 
notes are very useful. Among them we notice notes on the following subjects: 

Relief Against Forfeitures in Equity;} Joint Wills;? Who may Oppose the Pro- 

bate of a Will;* Partition Fences;* Building and Loan Associations (elaborate 

and very useful note);° Injunctions to Restrain the Collection of Taxes and 

Assessments (useful note, citing many cases); Rights ofTenant olding Over; 

Constitutionality of Statutes Embracing Subjects not Expressed in the Title;® 

Validity of Constitution and By-Laws and Proceedings of Voluntary Charitable 


1 Vol. 68, p. 85. 5 Vol. 69, p. 150 et seq. 

2 Vol. 68, p. 407. ® Vol. 69, p. 198. 

3 Vol. 68, p. 447. 7 Vol. 69, p. 507. 

4 Vol 68, p. 626 et seq. ® Vol. 69, p. 646 et 5 
P seq 
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Associations (useful note, citing many cases) ;! Certification of Bank Checks 
and Liability for Unauthorized Certification, etc., Including Liability of Corpora. 
tions for the Unauthorized Acts of their Agents; ? What Defenses are or are not 
Admissible unless Specially Pleaded;* Establishment of Boundaries by Paro] 
Agreement or Acquiescence ;* Proximate and Remote Damages;* What Consti- 
tutes Robbery;* What Title Necessary to Support a Homstead (elaborate 
note);’ When Purchaser at a Judicial Sale may Obtain Relief from his Bid 
elaborate note) ;* When the Defendant, in Pleading may Deny on Information 
and Belief, and many Other Points Relating to Defensive Pleading (elaborate 
note).® Altogether, this workis tobe highly commended. When completed, the 
fortunate possessor of the one hundred volumes will, especially if he have the 
American reports with which this series will connect at the year 1869, have a 
perfect treasure-house of case law. It is safe to say that the question upon 


which he will not be able to find some adjudication, direct or analogous, wili be 
a very novel question indeed. 


NEw JERSEY EQuity REPORTS, VOL. 39.— Reports of Cases Decided in the Courts of 
Chancery, the Prerogative Court, and, on Appeal, in the Court of Errors and Appeals of 
the State of New Jersey. JOHN H. STEWART, Reporter. Vol. 


13. Trenton, N. J.: 
W.S. Sharp Printing Co. 1885. 


The decisions of a court which deals exclusively with cases in equity will 
always possess a value peculiar to themselves. The blending of the two sys- 
tems of law and equity under the codes has had the effect of impairing and 
narrowing the scope of equitable remedies as those remedies were administered 
in the Court of Chancery in England. Some exceedingly learned and well 
written opinions on important topics will be found in this series and Mr. 
Stewart, the learned reporter, has been so industrious as to add to many of 
them important notes in which he has collected and cited many pertinent author- 
ities. In fact, the distinguishing feature of this series of reports — distinguish- 
ing it from all other official reports of which we have knowledge — is the fact 
that it is a series of annotated reports. 


SEDGWICK & WAIT ON TRIAL OF -TITLE TO LAND, SECOND EDITION. 
Voorhis &Co. 1886. 


New York: Baker, 


This book was one of the lucky hits of legal book-making and publishing. 
The first edition appeared in 1882, and we are told that it has had a very suc- 
cessful run. Both of the authors have had other experience in legal authorship. 
Mr. Sedgwick is, we believe, the last editor of Sedgwick on Damages, written 
by his father, and Mr. Wait is author of a valuabie work of the law of fraud- 
ulent conveyances. In the works on the law of real property, on the law of 
trusts, on the action of ejectment, and upon trespass, there has been nothing 
which fell into the precise channel into which this book has fallen, and 
which has filled the channel and supplied the want as this book has. It dis- 
cusses in thirty-four chapters the history of the action of ejectment, real 


1 Vol. 69, p. 671 et seq. ® Vol. 
2 Vol. 69, p. 691 et seq. . 7 Vol. 
8 Vol. 69, p. 705 et seq. § Vol. 
* Vol. 69, p. 711. 

5. Vol. 69, p. 724 et seq. 


70, p. 178 et seq. 
70, p. 344 et seq. 
70, p. 572 et seq. 
® Vol. 70, p. 625 et seq. 


= 


277 


BOOK REVIEWS. 


Cks actions in the United States, including the action of ‘‘ trespass to try title ’’ 
ora which is in vogue in Texas, the nature of the rights upon which actions to try 
not title are founded, interests not recoverable in ejectment, relief peculiar to 
Tol ejectment which is not to be had in other actions, parties plaintiff and parties 
sti. defendant, ejectment by municipal corporations for streets and public places, 
ite ejectment between co-tenants and by co-tenants against third parties, ejectment 
sid between vendor and vendee, ejectment between mortgagee and mortgager, 
on ejectment between landlord and tenant, notice to quit and demand of posses- 
ite sion, attorney’s authority to proceed, the substance of the complaint, how the 
he lands are to be described, the venue in respect to the doctrine of local and 
he transitory actions, the plea or answer, the verdict, the judgment, the writ of 
a possession, statutory new trials or second actions to try titles, provisional 
on remedies and ancillary relief in actions to try title, two actions pending for the 
be same land, consolidation of ejectments, joinder of legal and equitable actions, 
misjoinder of actions, lis pendens, mesne profits and damages, improvements, 
possession, adverse possession under statutes of limitations, intention, claim of 
of right, color of title, plaintiff's title and evidence, defenses, boundaries and 
at ejectment in Federal courts. It will be seen by this skeleton statement of the 
; contents that the work is cast ina very practical form. More than 6,000 cases 
are cited in the present edition. The index is very full and thorough, consist- 
u ing of more than a 100 pages. This work has already become so popular that 
; it would be superfluous to recommend it to the profession. 
l SAWYER’S REPORTS, VOL. 10. — Reports of Cases Decided in the Circuit and District Court 
l of the United States for the Ninth Circuit. Reported by L. 8S. B. SAWYER, Counselor at 


Law. Vol.10. San Francisco: A.L. Bancroft &Co. 1886. 

As these decisions have all appeared long ago in the Federal Reporter and 
in the West Coast Reporter, the raison d'etre of this series of reports does not 
appear. We humbly suggest that the maxim, cessante causa cessat effectus, ought 
to apply in this case. The reason for calling into existence this series, and in 
fact every other series of Federal reports except the official series of reports of 
the Supreme Court of the United States has, with the advent of the Federal 
Reporter and its successful publication for a number of years, practically ceased 
to exist. Again, these decisions are too slow in their appearance: those pub- 
lished in the first pages of this volume being two years old, and those in the 
last pages a year old. Besides, the decisions of the United States Circuit and 
District courts which are given in the Federal Reporter are many of them 
enriched by useful annotations. Indeed, we can not conceive of any reason 
why this series is kept up, except that it will be pleasanter to practitioners in 
the Federal courts, who are always to a great extent courtiers, to quote a 
decision from the official series than to quote it from an unofficial report; and 
if they are willing to pay extra for this privilege, it is their business, not ours. 


WILLIAMS ON REAL PROPERTY, SIXTH EDITION. — The Principles of the Law of Real Prop- 
erty. Intended as a First Bouk forthe Use of Studentsin Conveyancing. By JOsIAH 
WILLIAMS, of Lincoln’s Inn, one of Her Majesty’s Counsel. The Sixth American 
Edition, with Notes and References. By WM. HENRY RAWLE and the Hon. Jas. T. 
MITCHELL, and Additional Notes and References by E. COPPEE MITCHELL. Philadel- 
phia: T.&J. W. Johnson & Co. 1886. 


This work has been so much used as a text-book in American schools, and is 
so well known, that a notice of it would almost be superfluous. It was fora long 
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But it was to a great extent superseded by the more important work of Prof, 
Washburn. Its success as a going book has been greatly impinged upon by the 
work of Prof. Tiedeman. We are informed that it does not sell much in the 
West, and that the fleld which it would otherwise occupy is nearly monopolized 
by the last named work. The work of Prof. Tiedeman was written by a Western 
author, but it nevertheless gave him such a recognition as a writer on this 
branch of the law, that he was recently invited to deliver a course of lectures 
on the iaw of real property before the Boston University School of Law. Ney- 
ertheless, we apprehend that this book will not be wholly superseded, but that 
many persons who desire to understand the English law of real property, as it 
exists in recent times, will find its study very instructive. Itis in no sensea 
work for the every-day needs of the judge and practitioner. Such a work is 
found in the work of Sedgwick & Wait on the Trial of Title to Land, elsewhere 
noticed in this number. 


BRASWELL’s TEXAS ForMs.—Legal Forms, of Common Use in Texas. By S. N. BRas- 
WELL. Revised Edition. The F. H. Thomas Book Co., St. Louis, 1836. — 


This is a local work with which we are not acquainted; but from the author’s 
preface we judge that it is a work of recognized value in Texas. The first edi- 
tion appeared without the author’s name in 1861, and the author states that 
every copy of that issue was disposed of in a very short time. This either 
shows that the work itself was a work of value, or else that there was a great 
need of some work of the kind. The value of a book of forms of this kind de- 
pends upon the care and fidelity with which the forms are drawn, and especially 
upon the attention which the draughtsman has given to the requirements of the 


local statute law and the local decisions. In our Missouri statutes since 1845, 


if we mistake not, a collection of forms has been published in an appendix, and, 
though not enacted by the Legislature, they have had. bv reason of being so pub- 
lished, a quasi-official authority. Some of those forms are believed to be im- 
perfect, and oné or two have been pronounced bad in published decisions. 


The book before us 1s beautifully printed. We have not such an acquaint- 


ance with the local Texas law as to be able to judge of the fidelity with which 
the forms are drawn. 


AUSTIN’S AMERICAN Farm Law AND GAME Law. The Law Concerning Farmers and 
* Farm Laborers, together with the Game Laws of all the States. By HENRY AUSTIN, Esq., 
of the Boston Bar. Boston: Charles C. Soule. 1886. 


The author says in his preface that it has been his aim to make a brief, but 
comprehensive summary of the law relating to the farm which will be of use not 
only to the attorney having farmers as clients, but also to the farmer himself. 
He has, therefore, endeavored to avoid technical terms and phrases, and to state 
the law in the simplest possible language. His statements have been made as 
short as possible, in order to cover in a limited space all topics of general inter- 
est to farmers. In thirteen successive chapters he treats of the following sub- 
jects: The Farmer and his Laborer; Landlord and Tenant; the Law Pertaining 
to Domestic Animals; Warranty of Soundness of Animals; The Law in Regard 
to Manure; the Sale of Crops and Timber; Liability for Damage Caused by 


time recognized as the standard elementary work upon this ‘branch of the law, 
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Fire; General Principles of the Law as to Real Property; Private and Public 
Ways; the Law of Boundaries and Fences; Overhanging Trees; Water Rights, 
and the Right to Collect Sea-weed. Then follows a chapter giving the game 
laws of all the States — that is, stating what the ‘‘ open season’? is in each one 
of the States and Territories. There is also an appendix stating the require- 
ments for the acknowledgment of deeds in all the States of the union. It has 
what seems to be a good index. We should judge that this book will probably 
be found as useful as any book of the same size (about two hundred and fifty 
pages) written with the primary view of enabling farmers to know something 
about the law in matters with which their business brings them in contact, 
could be. 


RALSTON ON SALES OF UNDIVIDED INTERESTS IN PERSONAL ESTATE. — The Principles 
of Sale: Their Application to the Sale of an Undivided Part. By ROBERT RALSTON, of 
the Philadelphia Bar. Philadelphia: Rees, Welsh & Co. 1885. pp. VILL, 68. 


This little, monograph cites about two hundred cases and examines them with 
considerable fullness of detail.} 


RALSTON ON THE DISCHARGE OF CONTRACTS. — The Principles of the Law Relating to the 
Discharge of Contracts. By ROBERT RALSTON, ef the Philadelphia Bar. Philadelphia: 
T. & J. W. Johnson &Co. pp. VIIL, 68. 

This little monograph examines about two hundred cases, and discusses the 
manner in which contracts may be discharged by contract or agreement, by per- 


formance, by circumstances which render performance impossible, by a breach 
by the other contracting party, and by operation of law. We notice that very 
late cases are cited, and we apprehend that it will be found useful to brief- 
makers and judges who have some special point to look up on the subject to 
which it relates. 


DROIT MARITIME, Commentaire Theorique et Pratique du Livre II du Code de Commerce, 
Par LUCIEN DE VALROGER. Paris: La Rose et Forcei, 1883-1886. (Five volumes, price 
40 fes.) 

We van well credit the learned author’s intimation, in his preface, that this 
treatise is the fruit of long labor. Occupying over two thousand seven hundred 
octavo pages, it far exeeeds the size even of those later English works on ship- 
ping whose bulk is swollen by British statutes printed as an appendix. One is 
struck by the clearness and ease of the style, entire freedom from pedantry and 
scrupulous self-restraint in matters of speculation. M. Valroger is not merely 
a painstaking commentator. For many years he has been a practiced advocate 
in maritime causes in the highest courts of France. He can thus illustrate the 
text by reference to adjudications in which he has been himself the successful 
counsel. 

It is refreshing to find the statement of the sources of maritime law for once 
compressed from its usual space of a hundred pages into less than nine — in 
which all is said that is of importance to introduce a practical discussion of the 
existing law. 

While following the text of the Code of Commerce, each article is compared 
with the ordinance of 1681, as well as the unenacted project of 1867. Under 
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separate heads there is also gathered the droit comparé, in which corresponding 
provisions from the maritime codes of the principal States are brought under 
review. 

The first volume treats of ownership of vessels, liens, and the rights and 
duties of the master. The second discusses seamen, affreightment, and car- 
riage of passengers. The third volume includes bottomry and maritime 
hypothecation. Marine insurance receives full treatment, beginning in volume 
three, and extending through volume four. 

Average, collisions, and limitations of maritime actions, are the headings of 
the last volume; to whichis added an appendix giving an interesting table of 
the forms of insurance policies in different countries. There are also annexed 
the conclusions of the maritime conference at Antwerp in August, 1885. A 
selected list of text-books on shipping forms a concise legal bibliography. A 
good index — unfortunately rare in continental text-books — completes the work. 

Quite alone, we think, among French authorities of note, M. Valroger evinces 
an exact acquaintance with German legislation and text-books, which are cited 
even more frequently by him than those of England. 

One of the most interesting subjects treated under the head of collisions, | is 
the apportionment of damages in case of mutual fault. England and the United 
States still follow the medieval codes in dividing the total damage equally 
between both vessels. We learn, however, that in 1880, the French Court of 
Cassation decided to reject the ancient principle of apportionment by moiety in 
such cases, and to assess upon each vessel the payment of a relative share of 
the total damage according to the degrees of fault.) 

The Maritime Conference at Antwerp last August, assented to this view of 
an equitable apportionment, instead of an arbitrary halving of the damages, 
declaring that the loss on both vessels shall be added and shall then be borne 
by each dans la proportion de la gravité qu’ont eu les fautes respectivement con- 
statées comme cause de l’événement.* 

While every part of the work might be consulted with interest by the practi- 
tioner in the United States, the subjects of affreightment, insurance and 
collision, are of special value; and the few citations of this work already ap- 
pearing in the last volumes of the Federal Reporter, betoken that it will receive 
from our courts that consideration which the older French treatises have always 
enjoyed 


1 Vol. 5, p. 186, 2 Vol. 5, p. 420. 
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IN THE LAW PERIODICALS. 


PREPARED BY GEORGE WALKER, ESQ., OF THE ST. LOUIS BAR. 


[The purpose of this department of the Review is to advise the profession of all 
the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained. To this end, a syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 


reported. } 


NAME, 


Albany Law Journal. 
American Law Record. 
American Law Register. 
Atlantic Reporter. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Central Reporter. 
Chicago Legal News. 
Criminal Law Magazine. 
Daily Law Record. 


Daily Register. 


Eastern Reporter. 
Federal Reporter. 
Internal Revenue Record. 
Insurance Law Journal. 


Irish Law Times. 


Journal of Jurisprudence. 
Kansas Law Journal. 
Kentucky Law Reporter and 


Journal. 
Law Journal. 
Law Times. 


Lancaster Law Review. 


Legal Adviser. 


Legal Intelligencer. 


Legal News. 


Luzerne Legal Register. 
Maryland Law Record. 
New England Reporter. 
North Eastern Reporter, 
North-Western Reporter. 
New Jersey Law Journal. 
Pittsburg Legal Journal. 


Pacific Reporter. 
Reporter. 


Southern Law Times. 
Supreme Court Reporter. 
Texas Court Reporter. 
Texas Law Review. 
Virginia Law Journal. 
Washington Law Reporter. 
Weekly Law Bulletin. 
Weekly Notes of Cases. 
West Coast Reporter. 
Western Insurance Review. 
Western Reporter. 
Wisconsin Legal News. 


ABBREVIATION. 


Daily L. Rec. 
Daily Reg. 
East. Rep. 
Fed. Rep. 
Int. Rev. Rec. 
Ins. L. J. 
Irish L. T. 
Jour. of Jur. 
Kan. L. J. 


Luz. Leg. Reg. 
Md. L. Rec. 


N. E. Rep. 
N. W. Rep. 
N.J.L. J 


Pittsb. L. J. 
Pac. Rep. 
Rep. 

South. L. T. 
Sup. Ct. Rep. 
Texas Ct. Rep. 
Texas L. Rev. 
Va. L. J. 


W.N. C. 
West C. Rep. 


West. Ins. Rev. 


West. Rep. 
Wis. Leg. N. 


ADDRESS. 
Albany, N. Y. 
Cincinnati, O. 
Philadelphia, Pa. 
St. Paul, Minn. 
Toronto, Can. 
Toronto, Can. 
St. Louis, Mo. 
Rochester, N. Y. 
Chicago, Ill. 
Jersey City. 
Boston, Mass. 
New York. 
Albany, N. Y. 
St. Paul, Minn. 
New York. 

New York. 
Dublin, Ireland. 


Edinburg, Scotland. 


Topeka, Kan. 


Louisville, Ky. 
London, Eng. 
Scranton, Pa. 
Lancaster, Pa. 
Chicago, Ill. 
Philadelphia, Pa. 
Montres Can. 
Wilkesbarre, Pa. 
Baltimore, Md. 
Newark, N. Y. 
St. Paul, Minn. 
St. Paul, Mina, 
Newark, N. J. 
Pittsburg, Pa. 
St. Paul, Minn. 
Boston, Mass. 


Chattanooga, Tenn. 


St. Paul, Minn. 
Austin, Texas. 


Galveston, Texas, 


Richmond, Va. 


Washington, D. C. 
Columbus & Cin., O. 


Philadelphia, Pa. 


San Francisco, Cal. 


St. Louis, Mo. 
Rochester, N. Y. 
Milwaukee, Wis. 


PUBLISHED. PRICE. 


Weekly. 15 
Monthly. 50 
Monthly. 50 

25 


Fortnightly. 
Monthly. : 


Weekly. 5 
Weekly, = 
Weekly. 10 
Bi- monthly. 
Daily. 10 
Daily. 5 
Weekly. 50 
Weekly. 50 
Weekly. 25 
Monthly. 50 
Weekly. 
Monthly. 
Weekly. 10 
Monthly, 50 
Weekly. 6d 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 10 
Weekly. 10 
Weekly. 10 
Weekly. 
Weekly. 
Weekly. 25 
Monthiy. 25 
Weekly. 
Weekly. 25 
Weekly. 20 
Per annum, $5.00 
50 
Monthly. 50 
Weekly. 
Monthiy. 50 
Weekly. 10 
Weekly. 
Weekly. 20 
Weekly. 25 
Monthly. 
Weekly. 
Weekly. 10 


ACTION — Foreign law — Extra territoriality — Personal injury —Action for, when 
it may be maintained. —A statute of another State giving a right of action for the 
death of one caused by the negligent or wrongful act of another, a suit may be main- 
tained on it in this State, unless peculiar rights are given the personal representative 
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AcTION — Continued. 
or person authorized to sue, or peculiar duties are imposed upon him, or it otherwise 
appears the statute was not intended to operate outside of the State enacting it. — 
Brace’s Admr, v. Cin, R. R. Co., Ct. App. Ky., Ky. L. Rep., Feb. 1836., 


ADMINISTRATION, — Estate of deceased person — Payment ofclaim without presen- 
tation — Effect of - Assignment of lease by administrator — When it may be 
enforced. — An administrator of the estate of a deceased person, who has voluntarily 
paid a claim against the estate which has never been presented for allowance can not 
recover back the money so paid. And an assignment by such administrator to the 
creditor of a leasehold interest in land, with power given to the latter to pay such 
unpresented claims out of the rents of the premises assigned, is not void between the 
parties thereto, and may be enforced by the administrator. — Adams Admr. v. Smith, 
Sup. Ct. Nev., West C. Rep., Feb. 11, 1886. 


ADVERSE POSSESSION. — Evidence of fee — Tacking possession. — Adverse possession 
of real estate, if continued without interruption for the length of time prescribed by 
by the statute for the enforcement of the right of entry, is evidence of a fee. Where 
the purchaser of a lot, upon receiving a deed therefor, erects a building thereon, and 
enters into possession, and afterwards sells and conveys the premises, a number of 
transfers being thereafter made, and the building at times being vacant, but no inter- 
ruption by an adverse claim to the title of the occupant, he/d, that the possession was 
continuous, and after the expiration of ten years the occupant possessed the fee. 
Possessiog may be tacked, if one comes in under the other, and the possessory estates 
are connected and continuous. — Stettnische v. Lamb, Sup. Ct. Neb., N. W. Rep., Feb. 6, 
1886. 


AGENCY. — See FRAUD. , 


ASSIGNMENT. — Assignment to protect lenders — When void. — A merchant, on going 
into business, borrows large sums from various near relations, and puts the money so 
raised into the business as capital. The money so borrowed is soon used up in buying 
outa retiring partner and personal and business expenses. Notwithstanding this, he 
rates himself in the mercantile agencies as having a capital of $20,000. He after- 
wards fails, and makes an assignment to a trustee who was his confidential clerk, cog- 
nizant of the ffue state of his affairs, preferring his relatives from whom he had 
borrowed money. Held, that the assignment was void as tending to hinder and delay 
creditors. A deed empowering the trustee to continue the business for such time as he 
should think best, and in doing so to make such purchases as might be necessary to 
to enable him to continue and carry on the business with a view to winding it up, and 
conferring on the creditors no power to check or control the trustee, and to wind up and 
terminate the business, held, to be void on its face, as tending to hinder and delay credi- 
tors.— Webb v. Armistead, U. S. Cir. Ct. E. D. Va., Fed. Rep., Feb. 16, 1886. 


ATTACHMENT. —Agreement with wife of debtor — Presumption of fraud. — When 
a conveyance of an entire stock of goods by a debtor toa favored creditor, in payment 
of a moiety of the debt, and a reconveyance from the creditor to the debtor’s wife, she 
undertaking to become responsible for such moiety, is had in one day, and the wife 
carries on the business of the debtor in her name, employing her husband as clerk, a 
strong presumption of fraud exists as against a creditor whose claim for the purchase 
money of a large portion of the stock is thus defeated; especially is this true where all 
the conveyances are embraced in one document. In a transaction involving the trans- 
fer of property between husband and wife, the utmost good faith must be made to 
appear. The wife must show with great clearness that she was a bona fide purchaser, 
and that she had no reason to believe that the transfer was made to delay or defraud 
the creditors of her husband. — Curtis v. Wortsman, U. S. Cir. Ct. S. D. Ga., Fed. Rep., 
Feb. 2, 1886. 


—— Traverse of affidavit after assignment for benefit of creditors — The fact that 
@ partner of an insolvent firm appropriates money to pay individual debts is: 
ground for attachment.— Where goods have been attached on the ground, as set out 
in the affidavit, that defendants had assigned and disposed of their property to defraud 
their creditors, the defendants may, after they have made an assignment for the benefit 
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of creditors, traverse the affidavit. Where a partner takes money belonging to the 
firm which is insolvent, and appropriates it to the payment of his individual debts, 
this amounts to a disposition of firm property in fraud of creditors, and will be 
ground for an attachment. — Keith v. Armstrong, Sup. Ct. Wis., N. W. Rep., Feb. 13, 
1886. 

— Property sold conditionally, when not subject to. — A sale of personal property, 
where the title of the property was to be retained in the vendor until the property 
should be fully paid for, is a conditional sale; and the property sold is not open to 
attachment as the property of the conditional vendee, except in the case of an attach- 
ment creditor without notice of the terms of the sale.—Coover v. Johnson, Sup. Ct. 
Mo., West. Rep., Jan. 30, 1886. 


— Garnishees — Policy of life insurance — When not subject to attachment. — A. 
insured his life in a mutual life insurance company, and a policy of insurance was 
issued to him, payable to the said A.,his executors or administrators, sixty days after 
due proof of the death of A., for the benefit of his widow, if any. A.’s wife died in 
his lifetime. B. having obtained judgment against A., issued an attachment execution 
against the insurance company as garnishees in the lifetime of A. After A.’s death the 
garnishees pleaded “ nulla bona.’* Held, that the plaintiff was not entitled to recover 
against the garnishees.— Day v. New Eng. Mut. Life Ins. Co., Sup. Ct. Pa., W. N. 
C., Feb. 18, 1886. 


ATTORNEY. — Attorney's fee— Payment of debt sued for preceding judgment, 
will not defeat recovery of fee. — Under a statute which authorizes the allowance 
of an attorney’s fee in certain cases, proportioned to the amount of recovery, the debtor 
can not, by paying a considerable portion of the debt immediately preceding the rendi- 
tion of the judgment, defeat the recovery by the attorney of fees upon the entire sum 
for which, but for the payment, judgment would have been rendered. — Hand r. Phillips, 
Sup. Ct. Neb., N. W. Rep., Feb. 6, 1886. 


— Abstraction of records— Power of court without jury to disbar or suspend 
attorney for. — A Court of Common Pleas has authority without a trial by jury to sus- 
pend from practice an attorney guilty of the offense of abstracting a part of the records 
of the court in the interest of his client, although this is by statute a criminal offense. — 
In re Gates, Sup. Ct. Pa., W. N. C.. Jan. 28, 1886. 


BANKRUPTCY. — To avoid discharge in, promise to pay after must be unequivocal.— 
After a debtor has filed his petition in bankruptcy, a statement by him to a creditor, 
regarding a former debt, that, “I do not intend you shall lose it. I will make it all 
right;” is not sufficiently clear, distinct and unequivocal to operate as a revival of the 
debt. In an action to enforce the debt, a general verdict for the plaintiff will be over- 
ruled by a special finding by the jury of these words as constituting the promise upon 
which recovery is had. — Meech r. Lamon, Sup. Ct, Ind., West. Rep., Jan. 9, 1886. 


BANKS AND BANKING.—Savings bank —Possession of pass-book by stranger — 
Construction of by-laws, as to payment of deposit. — The possession of a pass- 
book does not justify a savings bank in paying money to a stranger, even though it con- 
tain a by-lawthat “* * * all payments made by the bank upon the presentation of 
the pass-book, and duly entered thereon, will be regarded as binding upon the deposi- 
tor.” The fact that the by-law specified that money might be drawn personally, or upon 
the written order of the depositor, or his attorney, excluded by implication all other 
methods of withdrawing the deposit. — Smith rv. Brooklyn Savings Bank, Ct. App. N. Y., 
N, E. Rep., Feb. 5, 1886. 


BILLS AND NOTES. —Indorser— Extension — When it will release.— The agreement 
of the holder with the makers of a note for a definite extension of time releases the 
indorser, if made without his assent. Indorsements of amounts received on account, 
with interest for a definite period, together with oral testimony, are sufficient evidence 
of such agreement. The assent of an indorser to an extension, not for a “‘ few days,” or 
“a week or ten days,” but for a positive and definite time, must be shown, to charge 
him. — Siebeneck v. Anchor Savings Bank, Sup. Ct. Pa., At. Rep., Feb. 24, 1886. 
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BILLS AND NOTES —Continued. 


—— Necessity of presentment to maker and proper demand.—The making and 

dating of a promissory note at a particular place is not equivalent to making it payable 
there ; nor does it supersede the necessity for presentment and demand at the residence 
or place of business of the maker in order to charge the indorsers, though where no 
such residence or place of business can be found, an inquiry at the place of the date of 
the note might be regarded as essential to the exercise o7 diligence. Where the party 
who receives a note under such circumstances knows, when he takes it, where the 
maker lives, and has suflicient time, before the maturity of the note, within which to 
cause a proper demand to be made upon the maker, he should be considered as taking 


the risk of a proper presentment.— Oxnard v. Varnim, Sup. Ct. Pa., At. Rep., Feb. 3, 
1886. 


—— Action on negotiable instrument — Fraud in procuring execution of instru- 

ment, good defense for maker. — To an action by the payee upon an instrument for 
the payment of money, fraud practiced by the payee’s agent, in procuring the instru- 
ment to be executed in terms materially different from those in fact agreed to by the 
maker, is available to the maker (he having acted in good faith) as a defense, irrespec- 
tive of whether, iu the particular matters to which the fraud relates, the agent acted 


under a true or false assumption of authority. — Aultman pv. Olson, Sup. Ct. Minn., N. W. 
Rep., Feb. 13, 1886. 


COMMON CARRIER.— Duty of in regard to passengers— Measure of damages -- 

When verdict will be set aside on the ground of being excessive. — A person 
injured by the negligence of anether is bound to use ordinary care and diligence, in 
securing medical or surgical aid and in preventing the injury from developing into evil 
consequences, but is bound to no higher degree of care or diligence. A common carrier 
of passengers is bound to carry persons who are sick, weak, debilitated or predisposed 
to disease, as Well as those who are healthy, and is liable for the full consequence of the 
condition directly resulting, without the fault of the passenger, if injuries, caused by 
negligence solely, excite or develop a predisposition to disease. In estimating damages, 
expenses actually incurred, loss of time occasioned by the immediate effect of the 
injuries, and physical and mental suffering caused by and arising out of the injuries are 
to be considered; also the professional eccupation, if any, of the plaintiff, and her ability 
to earn money; and she will be entitled to recover for any permanent reduction of her 
power to earn money by reason of her injuries, and the amount recovered should fully 
compensate for the injuries thus sustained. In such actions, a new trial will not be 
granted for excessive damages, unless the amount of the verdict is such as to strike 
every one with the enormity and injustice of the finding and to induce the court to 
believe it was the result of prejudice, partiality or corruption. — Louisville, etc., R. Co. 
v. Falvey, Sup. Ct. Ind., West. Rep., Feb. 6, 1886. 


— Voluntary payment to on account of freight — Can not be recovered. — Where 

a shipper of goods, having full knowledge of the facts, pays the carrier’s charges for 
transportation, without objection, and in the absence of any statute rendering the char e 
unlawful, he can not afterwards, on an allegation that the amount charged was unrea- 
sonable, maintain afi action to recover back the alleged excess. His payment must be 


considered voluntary. — Killmer v. N. Y. Cent, & Hud. Riv. R. R., Ct. App. N. Y., Cent. 
Rep., Jan. 21, 1886. 


Law. — Rule of construction applied — Township election — 
Assent of voters to subscription to railroad — Legislative power in regard 
to — Course of United States Supreme Court in regard to decisions of State 
courts. —If a Legislature has power to authorize a subscription to stock of a railroad 
by a township, and to provide, as a condition precedent to such subscription, that a 
majority of the legal voters of such township signify their assent thereto, it has the 
power to legalize an election held for that purpose before the passage of the act of 
authorization, and to validate a subscription so made. While the courts of the United 
States accept and apply the construction of a State constitution, or of a local statute 
upon which the rights of parties depend, which has been fixed by the course of decisions 
in the State courts, it is the settled doctrine of the Supreme Court of the United States 
that rights accruing under one construction will not be lost by merely a change of opin- 
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ion in the State court; and, when such rights have accrued before the State court has 
announced its construction, the Federal courts, although leaning to an agreement with 
the State court, must determine the question upon their own independent judgment. — 
Anderson v. Township of Santa Anna, Sup. Ct. U. S., Sup. Ct. Rep., Feb. 8, 1886. 


— Executive and judicial power— Validity of act for employment of con- 
victs.—‘“‘An act to amend an act entitled ‘An act relating to the imprisonment of 
convicts in the Ohio penitentiary, and their employment, government and release, 
passed March 24, 1884” (81 Ohio L. 72), passed May 4, 1885, authorizes the Board of 
Managers to establish rules and regulations under which certain prisoners then or 
thereafter under sentence, who had served the minimum term provided by law for the 
crime for which they were convicted, may be allowed to go upon parol outside of the 
buildings and inclosures; but to remain while on parol in the legal custody and under 
the control of the board, and subject at any time to be taken back within the inclosure 
of the institution,—is not an interference with the executive or judicial powers con- 
ferred on these departments by the constitution of the State. —State v. Peters, Sup. Ct. 
Ohio, N. E. Rep., Feb. 5, 1886. 


— Legislative power to regulate sale of adulterated milk constitutional. — 
The Legislature has the power, in an act forbidding the sale of impure or adulterated 
milk, to fix a standard by which it shall be judged, not as a rule of evidence, but an 
explanation of the meaning of the words used in the statute. — People v. Cipperly, Ct. 
App. N. Y., N. E. Rep., Feb. 5, 1886. 


— Class legislation, when unconstitutional. — The distinction necessary to mark a 
class mnst be something in the situation or circumstances of the places embraced by 
the legislative enactment which would render like powers, if granted, inappropriate and 
unavailable for other townships. A contract may be made by a water company to sup- 
ply water to a township, to commence after the lapse of sufficient time to erect suitable 
works, and to extend for ten years from that date. That provision was not made to 
supply every part of a township with water will not render a water tax void. — State v. 
Inhabitants of Bloomfield, Sup. Ct. N. J., At. Rep., Feb. 3, 1886. 


— Validity of exclusive contract— Water company.—The charter of the New 
Orleans Water Works Company, granting to that corporation the exclusive privilege of 
supplying New Orleans and its inhabitants with pure and wholesome water from the 
Mississippi River, by means of mains and pipes placed in the streets, public places and 
lands of that city, reserving to the city council authority to grant to any person, con- 
tiguous to that stream, the privilege of laying pipes to the river, exclusively for his use, 
constitutes a contract within the meaning of the contract clause of the constitution of 
the United States. The clause of the present constitution of Louisiana abrogating the 
monopoly features of existing corporations, other than railroad corporations, is inoper- 
ative in respect of the charter of this company which was granted before the adoption 
of that instrument. — New Orleans Water Works Co. v. Rivers, Sup. Ct. U. S., Rep., Feb. 
17, 1885. 


— Discrimination —Tax on liquor dealers of other States — When invalid — 
Subsequent statute taxing citizens does not validate first statute.—A 
State law which imposes a specific tax on persons engaged in the business of selling 
liquors at wholesale, or of soliciting or taking orders for such liquors to be shipped into 
the State from places out of the State, not having their principal place of business in 
the State, without imposing a like tax upon persons engaged in the like business in ref- 
erence to liquors manufactured in the State, is unconstitutional and void; because such 
a law discriminates unfavorably against the citizens and products of other States, and, 
therefore, is a regulation of commerce repugnant to the constitution of the United 
States. Alaw subsequently passed, imposing a greater tax upon all persons engaged, 
in any city, township, or village, in the business of manufacturing or selling liquors in 
the state, does not have the effect of divesting the first law of its objectionable charac- 
ter, not being imposed upon the same class of persons, but being imposed on the 
principal dealers and not on their servants, clerks, or drummers. — Walling v. Michigan, 
Sup. Ct. U. S., Rep., Feb. 10, 1886; Sup. Ct. Rep., Feb. 15, 1886. 
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—— Corporation —Inviolability of — Charter can not be impaired by Legisla- 
ture—Police power of municipality.—The New Orleans Gas-Light Company, a 
corporation of Louisiana, formed by the union of a corporation of the same name with 
the Crescent City Gas-Light Company, has, by its charter, the exclusive privilege of 
supplying gas to the city and people of New Orleans, by means of pipes, mains, and 
conduits laid, at its own cost, in the streets and other public ways of that city, and this 
is a valid contract which can not be impaired by subsequent legislation. The manutfac- 
ture and distribution of gas by means of pipes, mains and conduits, placed, under legis- 
lative authority, in the public ways of a municipality, is not an ordinary business, in 
which every one may engage, as of common right, upon terms of equality, but is a fran- 
chise relating to matters of which the public may assume control, and, when not for- 
bidden by the organic law of the State, may be granted by the Legislature, as a means 
of accomplishing public objects, to whomsoever, and upon what terms, it pleases. The 
grant of the exclusive privilege in question is none the less a contract, because the 
manufacture and distribution of gas, when not subjected to proper supervision, may 
work injury to the public; for, such a grant does not restrict the power of the State to 
establish and enforce regulations, not inconsistent with the essential rights given to the 
company by its charter, which may be necessary for the protection of the public against 
injury whether arising from the want of due care in the conduct of the business, or from an 
improper use of streets in laying gas-pipes, or from the failure of the grantee to furnish 
gas of the required quality and amount. — New Orleans Gas-Light Co. v. La. Light and 
Heat Producing, etc., Co., Sup. Ct. U. 8., Cent. L. J., Feb. 26, 1886. 


—— Equality — General application. — Laws must be so framed and so administered 
as to come within the constitutional landmarks, abridging the immunities and privileges 
of no person, but affording equal protection to all. The provisions of the act of the 
Gencral Assembly (act February 7, 1883, sect. 23) which prohibits the summoning and 
impaneling of a grand jury in any criminal court for the prosecution of felonious crimes 
therein, and which requires the prosecution of all offenses when originally commenced 
or instituted therein to be upon information presented and prosecuted by the district 
attorney or special district attorney, are in conflict with the mandates of the bill of rights 


of Colorado, and are therefore unconstitutional. —In re Lowrie, Sup, Ct. Col., Pac. Rep., 
Feb. 25, 1886, 


— Obligation of contract— Compensation of public officer earned—Statute to 
avoid payment, unconstitutional.—For services rendered by a public officer the 
compensation is earned, and the contract, to that extent, is a completed contract; anda 
statute which so limits the taxation of the municipal corporation that this compensation 
can not be paid is unconstitutional, since it impairs the obligation of the contract. — Fisk 
v. Police Jury, Sup. Ct. U. S., Rep., Jan. 27, 1886; Sup. Ct. Rep., Jan. 25, 1886 


—— Unconstitutionality of provision that salary of reporter be fixed by court.— 
An act authorizing the judge to fix the monthly salary of the official reporter of the 
court, by an order entered on the minutes of the court, is unconstitutional in that it 


imposes legislative authority on the judiciary.—Smith v. Strother, Sup. Ct. Cal., Rep., 
Jan. 27, 1886. 


—— Taxation — Repaving streets — Expense of must be borne by municipality. — 
Where a street has been once opened and paved at the expense of the property owners 
of the neignborhood, the maintenance of such street is a duty of the municipality 
within whose borders it is, and an act authorizing such municipality, on repaving the 
same, to ascertain whether any local benefit is conferred, and to impose the cost or a 
portion of the cost of repavement upon the property owners of the district benefited, is 
unconstitutional, being a violation of the provision that “all taxes shall be uniform 
upon the same class of subjects within the territorial limits of the authority levying the 
tax.””— App. Prot. Orphans’ Asylum, Sup. Ct. Pa., Rep., Feb. 24, 1886. 


— Prohibitory liquor laws, without provision for compensation, are unconsti- 
tutional. — The prohibitory amendment to the constitution of Kansas, and the laws 
passed in pursuance thereof, condemn and confiscate to public use all property then in 
use for the manufacture of the prohibited articles, and having failed to provide com- 
pensation therefor, are in violation of the fourteenth amendment to the constitution of 
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the United States, as taking property without due process of law. — State of Kansas v. 
Walruff, U. 8. Cir. Ct. D. Kan., Kan. L. J., Jan, 30, 1886. 


— See LIMITATIONS (STATUTE OF). 
CONTEMPT. — See PRACTICE. 


CONTRACT. — Forbearance to sue is a good consideration. — A. had a claim against B., 
and was about to institute attachment proceedings in order to recover it, when B.’s 
father requested forbearance and promised to pay the debt. Held, a sufficient consider- 
ation to support the contract. — Bowen v. Tipton, Ct. App. Md., Rep., Feb. 3, 1886. 


CONVERSION. — Personalty — House erected on land under contract to purchase. — 
A party who has erected a house on land, under a contract to purchase the land, and 
rented the house, can not treat the house as personal property, and maintain an action 
of trover for the conversion thereof by a third party. Sherwood, J., dissenting. — 
Bracelin v. McLaren, Sup. Ct. Mich., N. W. Rep., Feb. 20, 1886. 


— Measure of damages.— II. purchased fifty thousand feet of lumber at the mill of E., 
made from timber willfully cut from the public land by the latter without the knowledge 
of H., and hauled the same twenty miles, at a cost of five dollars per thousand, when 
he disposed of it at fifteen dollars per thousand. Held, that in an action by the United 
States to recover damages for the conversion of said timber, the true measure thereof 
was the value of the lumber at the mill. —U. 8. v. Heilner, U. S. Cir. Ct. D. Ore., West 
C. Rep., Jan. 28, 1886. 


CorPORATIONS. — Fiduciary relation of directors to — Liability of director receiv - 
ing money for vote.— Where a director receives property as an inducement of and 
consideration for his vote and influence in a proposed contract with the corporation, he 
is a trustee of such property, and it may be recovered from him in a suit by a receiver 
of the corporation. — Kent v. Priest, Sup. Ct. Mo., Am. L. Reg., Feb., 1886. 


— Assessments on subscriptions to stock — When courts of equity will make 
and enforce — When statute of limitations begins to run in favor of stock- 
holders. — If the directors of a private corporation, having authority to call in unpaid 
subscriptions of stock, fail to make the assessments and collections necessary to meet 
the demands of creditors, a court of equity will take jurisdiction, at the instance of 
creditors, and enforce the necessary assessments. When the terms of the subscription 
bind the stockholders to pay the amount subscribed by them respectively, “in such 
installments as may be called for by said company, and one per cent at the time of sub- 
scription,” and the corporation, becoming embarrassed, executes a deed of assignment 
for the benefit of creditors, not having called in all the stock subscribed; the statute of 
limitations in favor of the stockholders, as to their unpaid subscriptions, does not 
begin to run from the date of the assignment, but from the time when, under a bill 
filed by creditors, a decree is afterwards rendered by a court of equity making an 
assessment and call for the unpaid subscriptions.—Glenn v. Semple, Sup. Ct. Ala., 
Cent. L. J., Feb. 19, 1886. 


—— Statute of limitations — Stockholders in corporation, liability for unpaid 
subscriptions. — Where a resident of the State of New York subscribed to the stock 
of a Virginia corporation, the laws of the latter State requiring that on every subscrip- 
tion for shares in any joint stock company there should be paid on every share two 
dollars at the time of subscribing, and the residue thereof when required by the presi- 
dent and directors, the subscriber’s liability did not become fixed for the unpaid por- 
tion on the contract of subscription until a call by the president and directors; but in 
a chancery suit a decree that such unpaid portion should be, and was thereby, called 
for, was equivalent to a call by the officers of the corporation, and the statute of lim- 
itations would run against the subscriber's liability from the date of such call under the 
decree. — Glenn v. Saxton, Sup. Ct. Cal., Pac. Rep., Feb. 18, 1886; West C. Rep., Jan. 26, 
1886. 

— Right of one to lease to another— All stockholders of leasing company 
must consent thereto.—Complainants held two thousand and forty-eight shares 
of stock in the Central Railroad of New Jersey. The latter company leased to Phila- 
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CRIMINAL Law. — Self-defense — Continuing fight — When not justifiable. — Defend- 
Defendant 
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delphia & Reading Railroad Company, for the term of nine hundred and ninety-nine 
years, its railroad and works, and all their appendages and appurtenances, and con. 
veyed all its property and assets, real and personal, together with all its rights, powers, 
franchises and privileges for the management, maintenance, renewal, extension, altera- 
tion or improvement of the demised railroad and works and their appurtenances, The 
lease was made by the consent of a majority of the stockholders of the Central Railroad 
Company, complainants not consenting, and being of the minority who voted against 
the lease. Ona bill by complainants to annul the lease, on the grounds that the Central 
Railroad Company could not make it without complainants’ consent; held, that the 
power given by the different statutes to consolidate does not involve authority for cor- 
porations to lease; and that it does not enlarge the power to convey lands, etc., con- 
ferred by the charter, and that complainants are entitled to have the lease annulled, — 
Mills v. Cent. R. Co., Ct. Chan, N. J., At. Rep., Feb. 24, 1886. 


—— Assignment of shares of stock must appear on books of company. — The legal 

title to shares of corporate stock which are “ assignable only on the books” of the cor- 
poration will not pass by an assignment of the shares, neither made nor recorded on 
the books of the corporation. A. was the record owner of the corporate stock. He 
assigned itto B. Afterward B. assigned it to C., and this assignment was made on the 
books of the corporation. The stock never stood on the books of the corporation in the 
name of B. Held, that the stock was not attachable as the property of B.— Lippitt r. 
American Wood Paper Co., Sup. Ct. R. I., Am. L. Rec., Jan., 1886, 


—— Non-liability of stockholder where whole amount of stock not subscribed. — 


In the absence of any element of estoppel, a subscriber to the stock of a corporation is 
not liable to pay for his shares until the whole capital stock is subscribed. — Temple r. 
Lemon, Sup. Ct. Ill., Cent. L. J., Jan. 29, 1886. 


—— Insolvency — Receiver appointed, when — Mortgage to directors void. — 


Where the property of a corporation is being mismanaged, and is in danger of being 
lost to the stockholders and creditors through the collusion and fraud of*its officers and 
directors, the court may properly appoint a receiver. When a corporation is insolvent, 
its directors and officers are trustees for the creditors, and mus manage its property 
and assets with strict regard to their interests, and if they are themselves creditors, 
while the insolvent corporation is under their management, they can not secure to 
themselves any preference or advantage over other creditors. The directors or officers 
of a corporation can not mortgage or convey the corporate property to themselves, and 


such a mortgage or conveyance is void.— Haywood v. Lincoln Lumber Co., Sup. Ct. 
Wis., N. W. Rep., Jan. 23, 1886. 


Liability of directors for false representations made to effect sales of com- 
pany’s debentures. — The directors of a company issued a prospectus inviting sub- 
scriptions for debentures, and stating that the debentures were issued with the object 
of obtaining money to purchase horses and vans, to complete alterations in the com- 
pany’s premises, and to develop the business of the company. The true object of the 
loan was to pay off pressing liabilities. The plaintiff advanced money on some of the 
debentures under the erroneous belief that the prospectus offered him a charge on 
the property of the company. Held, that though plaintiff admitted that he would not 
have lent the money if he had not thought that it was to be secured by a charge on the 
property of the company, and there was nothing in the prospectus which would reason- 
ably lead to such a conclusion, yet the statements as to the objects of the issue of the 
debentures being material misstatements of fact, on which plaintiff had relied, the 
directors were liable to an action for deceit.—Edginton v. Fitzmaurice, Eng. Ct. App., 
Cent. L. J., Jan. 22, 1886. 


ant went to the store of deceased, who declined to sell defendant on credit. 


used abusive and threatening language. Deceased picked up an ironhooked stick and 


“poked and punched” defendant, who fell on the porch of the store. The defendant 
got up, seized hold of the stick, and in the struggle over it, and in a succeeding contest, 
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defendant stabbed deceased, killing him. Held, not a case of self-defense, and that to 
constitute justification the defendant should have declined any further struggle before 
taking life. — People v. Robertson, Sup. Ct. Cal., Rep., Feb. 17, 1886, 


— Criminal practice—Settlement of criminal case — Embezzlement and con- 
spiracy to defraud as a bank officer. — A prosecution for conspiracy to defraud and 
embezzlement as a bank officer is not a criminal case of the character which the law will 
allow to be settled by the prosecutor and defendant with the assent of the district 
attorney. — Pearce v. Wilson, Sup. Ct. Pa., Rep., Feb. 17, 1886. 


— After a jury is duly impaneled a prisoner is ‘‘in jeopardy.’’— After the jury 
in a criminal case are duly impaneled and sworn, the prisoner is in jeopardy. After the 
jury had been impaneled and sworn, the court, with the consent of the commonwealth 
and also the prisoner, permitted them to separate; upon the following day the court 
without the consent of the prisoner, and because it believed the permitting of the jury 
to separate was irregular, discharged the jury and ordered the calling of another. The 
prisoner objected to the selecting of a second jury, and pleaded former jeopardy, which 
plea was not sustained, and the trial was proceeded with; the prisoner was convicted 
of murder in the first degree. Held, that the court erred in not sustaining the plea of 
former jeopardy. — Hilands v. Commonwealth, Sup. Ct. Pa., Alb. L. J., Feb. 20, 1886; 
Rep., Feb. 3, 1886; Pittsb. L. J., Feb. 17, 1886. 


— Continuance — Discretion of court as to— What affidavit for should state — 
Rule as to admission of evidence. —The action of the lower court in overruling a 
motion fer a continuance will be reversed only upon a showing that the decision below 
was manifestly wrong and arbitrary, involving an abuse of sound discretion. In asking 
for a continuance on the ground of the absence of a material witness, it is not sufficient 
that the affidavit should state that attendance of such witness can be procured at the 
next term. It must state the ground of the opinion or confidence of the affiant as to such 
attendance, so that the court may form its own conclusions on the subject. It is always 
best, in cases of a criminal character, particularly where life is involved, that the court 
should adopt a liberal rather than a rigorous or technical rule in the receipt of evidence 
for the defense. — State v. O’Neil, Sup. Ct. Ore., Pac. Rep., Feb. 4, 1886; West C. Rep., 
Feb. 11, 1886. 


— Libelous letter written in one State addressed to party in another State is 
an indictable offense in the former State — Liability of husband for acts of 
wife.—A libelous charge made by A. against B., contained in a letter written and 
mailed in this State to C., residing in another State, is sufficient to render A. liable in 
this State for the offense. To render a husband liable for a letter containing libelous 
charges written by his wife, it must appear either that he aided in or authorized the 
writing of the libelous matter. — Mills v. State, Sup. Ct. Neb., N. W. Rep., Feb. 6, 1886. 


— Power of prosecuting attorney to continue case indefinitely — Effect of. —A 
motion by the public prosecutor, with the consent of the accused, made on the day set 
for the trial, that the case be continued and be not placed on the trial docket until the 
further order of the court, amounts, in effect, merely to the entry of a nolle prosequi, 
and is within the discretionary powers conferred by law upon the public prosecutor. 
The effect of such a motion is to file away the case with leave to reinstate, or to con- 
tinue the cause indefinitely with such leave. — Commonwealth v. Bills, Cir. Ct. Jeff. Co. 
Ky., Crim. L, Mag., Feb., 1886, 


— Requisites of indictment for murder — Newly discovered evidence, when it 
will support motion for new trial.—In an indictment for murder by the use of a 
club, it is not necessary to allege that the accused held the club “in his hands.” In such 
an indictment it is not necessary to allege an assault or an assault and battery on 
the body of the murdered individual. In a case of felony it would be an absolute abuse 
of discretion in the lower court to refuse to entertain a supplemental motion for a new 
trial, founded upon matter occurring after final judgment, bearing strongly upon the 
guilt or innocence of the defendant, and reasonably supported by affidavits therewith 
filed. Where the conviction of the defendant rests solely or largely upon the evidence 
of one witness (in this case an alleged informer), who afterwards admits that he had 
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CRIMINAL Law — Continued, 
perjured himself on the trial of the accused, and tells an entirely different story con. 
cerning the transaction, yet implicating the defendant and giving a different version of 
his connection with it, on a proper showing it is sufficient cause for a new trial. — Dennis 
v. State, Sup. Ct. Ind., Crim, L. Mag., Feb., 1886. 


—— Distinction between larceny and false pretenses. —In a case where money, de- 
posited with a party as security for the faithful performance of duty by another, has 
been wrongfully appropriated by the depositary for her own use, the test whether the 
crime so committed was obtaining money under false pretenses or grand larceny, must 
be determined by the question whether or not it was the intention of the party deposit- 
ing the money, at the time of the delivery thereof, to part with the title as well as the 
possession of it; and this intention is to be gathered from all the facts in the case, in- 
cluding the written instrument executed between the parties at the time of such 
delivery.— People v. Morse, Ct. App. N. Y., Crim. L. Mag., Feb., 1886. 


—— Questions as to previous arrests in connection with defendant — Discretion of 
court as to, —It is within the discretion of the trial court to permit the interrogating a 
witness for the defense as to whether he had been arrested for a robbery committed in 
connection with the defendant, the intent being to show the relationship between the 
parties, and the interest of the witness in the litigation. A witness being allowed the 
privilege of declining to answer as to matters that may serve to degrade him, or to 
expose him to criminal prosecution, in the absence of his claiming such privilege, or as 
to such matters as the privilege does not cover, it is within the discretion of the court to 
allow him to be interrogated as to whether he has been arrested or imprisoned for a 
crime, the purpose of such interrogating being to impeach his credibility. —State v. 
Bacon, Sup. Ct. Ore., Pac. Rep., Feb. 18, 1886; West C. Rep., Feb. 11, 1886. 


—— Evidence — Opinions Exception to rule — Conditions upon which given. 
The exception to the rule that witnesses can not give opinions is not confined to the 
evidence of experts testifying on subjeets requiring special knowledge, skill, or learn- 
ing, but includes the evidence of common observers, testifying to the results of their 
observations, made at the time in regard to common appearances or facts, and a condi- 
tion of things which can not be reproduced and made palpable to ajury. Such testi- 
mony rests, however, upon three essential conditions: (1) That the witness detail as 
far as possible the facts and circumstances upon which his opinion is based; (2) that the 
subject-matter to which the testimony refers can not be reproduced and described to 
the jury precisely as it appeared to the witness at the time; and (3) that the facts upon 
which the witness is called upon to express his opinion are such as men in general are 
capable of comprehending and understanding. — People v. Hoyt, Sup. Ct. Utah, Pac. 
Rep., Feb. 18, 1886. 


Killing officer making arrest—Evidence as to— Validity of process and 
premeditation competent.—The malicious and premeditated killing of an officer, 
while making an arrest, with or without process, is murder; but when the question of 
actual malice or premeditation is raised which may reduce the offense to manslaughter, 
the existence of process or its validity is material, and error in the reception of evidence 
of its existence or contents is presumptively prejudicial. — State v. Spaulding, Sup. Ct. 
Minn., Rep., Feb. 10, 1886. 


Requisites of indictment as to stolen property — Value of, how shown.—An 
indictment for concealing stolen goods is not bad because the property is collectively 
instead of separately valued. Exceptions to a refusal to grant a motion in arrest of 
judgment, can not be sustained, on the ground that there was a want of proof of a 
material allegation in the indictment. At the trial of an indictment for larceny or 
receiving stolen goods, it must affirmatively appear that the goods had some yalue; this 
may be inferentially shown, as by an inspection of the goods by the jury or from a 
description of them by witnesses. — State v. Gerrish, Sup. Ct. Me., N. Eng. Rep., Jan. 26, 
1886, 


—— Internal revenue — Actions in rem —Forfeitures under the revenue laws— 
Jurisdiction of Circuit Court — One good count sufficient to sustain informa- 
‘ion — Former acquittal as a defense. — Although, in practice, suits in rem for for- 


DIGEST OF RECENT CASES. 291 


CRIMINAL LAW — Continued. 
feitures for violations of the internal revenue laws are more frequently brought in the 
District Courts, yet the Circuit Court has also original jurisdiction over such suits. In- 
formations under the revenue laws for the forfeiture of goods, which seek no judgment 
of fine or imprisonment against any person, though civil actions, and not strictly crim- 
inal cases, are so far in the nature of criminal proceedings as to come within the rule 
that a general verdict upon several counts, seeking in different forms one object, mast 
be upheld if one count is good. In a case sufficient to render a person liable to an in- 
formation, under the revenue laws, for the forfeiture of goods, the only necessary ele- 
ments are that such person shall be engaged in carrying on the business of a distiller, 
and that he shall defraud or attempt to defraud the United States of the tax on the 
spirits distilled by him. When an acquittal in a criminal prosecution in behalf of the 
government is pleaded or offered in evidence by the same defendant in an action against 
him by an individual, the rule of autrefois acquit does not apply. It is otherwise, how- 
ever, when the party suing as last mentioned is the government itself. —Coffey v. U. S., 
Sup. Ct. Rep., Feb. 8, 1886. 


— Receipt and conversion of larger amount than asked for as a loan, when 
larceny. — The prisoner asked one K. to lend him a shilling, and K. gave him what he 
supposed to be a shilling, but which was in fact a sovereign. The prisoner changed 
the sovereign, kept the change, and when told by K. of the mistake, denied receipt of 
the sovereign, but aflerward admitted that he had the sovereign and had spent half the 
money. Held, larceny. — Regina v. Ashwell, Ct. for Crown Cases Reserved, Leg. N., 
Feb. 6, 1886. 


— Receiving stolen property — Indictment — Motion to quash — Evidence as to 
knowledge of defendant.— When the articles in each count of an indictment for 
receiving stolen goods are the articles in that count alleged to have been stolen, a mo- 
tion to quash should not be sustained. The failure of a junk-dealer to keep a book, as 
required by law, wherein all articles purchased by him are to be entered, may be shown 
in a prosecution against him for receiving stolen property. If the accused did not know 
the facts under which the property was taken, but believed from the circumstances that 
the property had either been embezzled or stolen, and it had been actually stolen, he 
may be convicted of receiving stolen property. If the jury are not satisfied, beyond a 
reasonable doubt, that defendant knew the property was stolen, he will be entitled to 
an acquittal. —Commonwealth v. Leonard, Sup. Ct. Mass., N. E. Rep., Feb. 5, 1886. 


— Requisite proof of intent, in case of assault and battery. — Under an indictment 
for an assault and battery with intent to commit a felony, the State is not required to 
prove the intent, as a fact, by direct and positive evidence, although it is the gist of the 
felony and must be made out. It is sufficient to introduce such evidence as will satisfy 
the triers, beyond a reasonable doubt, not only that the act was done by the defendant, 
but that it was done with the felonious intent charged. — Padgett v. State, Sup. Ct. Ind., 
West. Rep., Jan, 9, 1886. 


— In indictment for embezzlement by agent to collect prize in lottery —Gen- 
eral description of ticket is sufficient — Illegality.of lottery no defense. — An 
indictment for embezzlement, charging the accused with having been the “ agent and 
employe” of a certain person “for the purpose of collecting money on a certain lottery 
ticket,” and properly charging the embezzlement of such money, is not bad, on motion 
to quash, for not describing the lottery ticket with sufficient certainty. It is no defense 
to a prosecution for embezzlement of money collected by an agent that it was collected 
on a lottery ticket, in contravention of the laws of this State. — Woodward v. State, Sup. 
Ct. Ind,, Cr. L. Mag., Feb., 1886. 


— Ex post facto law—New penalty to common-law offense — Effect of — Wife 
competent witness against husband in case of assault.— Where a statute 
attaches a new penalty to a common-law offense, a distinct offense is not thereby con- 
stituted. In cases of assault and battery by a husband upon a wife, the latter is compe- 
tent to prove the charge and also the marriage. For the latter purpose prima facie 
evidence is sufficient. Where a marriage is contracted before a justice of the peace in 
a sister State, the presumptions are in favor of his authority and of the legality of the 
marriage. — Hanon v. State, Ct. App. Md., Rep., Jan. 27, 1886. 
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DAMAGES. — Superintendent of schools not liable for mistake or error in judg. 
ment — Evidence necessary to support suit for damages. —A county superin. 
sendent of schools, while not a judicial officer, is invested with a discretion so analogous 
to a judicial discretion in its nature that he is not liable in damages for mere mistake or 
error in judgment in granting or withholding a teacher's license. A county superin. 
tendent is liable, however, for maliciously withholding a license from an applicant 
lawfully entitled to receive the same. A county superintendent, being required by law 
to keep a record of all licenses granted, such record is the best evidence on that subject, 
Where, in an action against a county school superintendent for refusing to grant 4 
license, the defendant, being called as a witness by the plaintiff, refers to fragmentary 
and unsigned memoranda of the questions and answers of the applicant, the plaintiff ig 
not entitled to put such memoranda in evidence. — Elmore v, Overton, Sup. Ct. Ind, 

N. E. Rep., Feb, 12, 1886. 


—— Telegraph companies—Dispatch on ordinary blank— Company liable for 
actual damages for delay.— Where an unrepeated telegram (having the usual 
printed stipulation as to delay or negligence in cases of unrepeated messages) is delayed 
from want of ordinary care, and loss occurs, the sender may recover actual damages. — 
Thompson v. West. Un. Tel. Co., Sup. Ct. Wis., Rep., Feb. 10, 1886. 


—— Measure of, in case of land taken for railroad. — The rule for estimating damages 
to a land owner, caused by the construction of a railroad, is, to inquire: what would the 
property, while unaffected by the obstruction, have sold for, at the time the injury was 
committed, and what would it sell for as affected by the injury; the difference is the 
true measure of compensation. The question involves a comparison of the advantages 
and disadvantages to the land owner, resulting from the opening and operation of the 
road; but such advantages only as are special, and such disadvantages only as are actual 


and not speculative, are to be considered. — Pittsburg, ete., R. Co. v. McCloskey, Cent. 
Rep., Jan, 28, 1886. 


DEED. — Delivery essential to make it valid.— Any deed which is to be maintained 
after the death of the grantor must have been made operative by some valid delivery 
by such grantor during life; and, whatever disposition has been shown in some Cases 
to raise presumptions on equitable showings, there is no foundation for any rule that 
will sustain an undelivered deed. Until delivery by the depositary in escrow, in con- 
formity with the conditions of holding, no title whatever passes to the grantee. A deed 
has no efficacy whose delivery depends upon a condition precedent, performed after 
the death of the grantor — Taft v. Taft, Sup. Ct. Mich., N. W. Rep., Feb. 13, 1886. 


Divorce. — Jurisdiction — Effect of foreign divorce. —In 1844, defendant, a resident 
of Canada, was married to K.,in this State, and lived with him until 1860, when she 
returned to Canada, and he went to Ohio, and obtained a divorce for desertion. A copy 
of the summons was sent to her by mail, and she was present at the taking of the 
deposition, but took no part in it. She afterwards married plaintiff, he knowing the 
fact of her former marriage, and he now asks a divorce on the ground that she hada 
husband living at the time of marriage. Held, that the divorce obtained in Ohio was 
without jurisdiction, and so null and void, as was also the marriage in this State, and 


. the divorce should be granted.—O’Dea v. O’Dea, Ct. App. N. Y., N. E. Rep., Feb. 5, 
1886. 


— Conducement to adultery — When it will prevent decree.— A petitioner and 

respondent separated by mutual consent shortly after the marriage, and only met once 
afterwards. The petitioner allowed her a small sum for her support, and sixteen years 
after the marriage discovered that she had committed adultery, Held, under the cir- 
cumstances, that the petitioner had conduced to the adultery. — Hawkins v. Hawkins, 
High Ct. of Just., Eng., Am. L. Reg., Feb., 1886. 


— Woman with child by another man at time of marriage — Intercourse before 
marriage by plaintiff will prevent decree.— Where a man has had sexual inter- 
course with the woman he marries before marriage, and she is with child by another 
man at the time of the marriage, this will not be ground for annulling the marriage, 
although the woman when the man proposed marriage to her falsely represented that 
she was chaste. — Seilheimer v. Seilheimer, Ct. Chan. N. J., At. Rep., Feb. 17, 1886. 
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DOWER. — Wife can not have dower under inchoate right out of surplus proceeds 
in foreclosure. — ‘The wife can not have dower, under the inchoate right, out of the 
surplus proceeds in foreclosure of a mortgage, as against her husband’s creditors. 
Where a statute provides only for dower out of the surplus in foreclosure of lands, sold 
after the husband’s death, it will exclude by construction the apportionment, under the 
inchoate right, out of such proceeds under foreclosure sale in the lifetime of the hus- 
band. — Kauffman v. Peacock, Sup. Ct. Ill., Rep., Jan. 27, 1886. 


EJECTMENT. —Tncompetency of party to cause of action or contract, the other 
party being dead. — Under a statute providing that “ in actions where one of the orig- 
inal parties to the contract or cause of action in issue and on trial is dead, or is shown 
to the court to be insane, the other shall not be permitted to testify in his own favor” 
(Rev. Stats. Mo., sect. 401), the defendant in an action of ejectment is not a competent 
witness to prove the non-delivery of a deed upon which the plaintiff relies as a muni- 
ment of title, in which deed the defendant was the grantor, the grantee in the same 

being dead.— Chapman v. Dougherty, Sup. Ct. Mo., Cent. L. J., Feb. 12, 1886. 


— See LIMITATIONS (STATUTE OF). 


Equity. — Bill — Parties — Misjoinder, when — Two alternative claims, each belong 
ing to many persons, one of whom has no interest in one claim, and others of whom 
have no interest in the other claim, can not be joined in one bill in equity. — Stebbins v. 
Town of St. Anne, Sup. Ct. U. 5., Sup. Ct. Rep., Feb. 8, 1886. 


— Right of bona fide purchaser of mortgage to substitution and subroega- 
tion. — A party advancing money to pay off a purchase-money mortgage, and taking 
therefor a mortgage which proves defective, is entitled to be substituted in the place of 
the holder of the original mortgage with all his rights and immunities where there are 
no intervening equities. — Millolland v. Tiffany, Ct. App. Md., Md. L. Rec., Feb. 6, 1886. 


— Creditor’s bill— When not necessary to call on corporation to proceed. — 
Creditors of an insolvent corporation may maintain a bill against the managers thereof 
for negligence and misconduct without first making a demand upon the corporation to 
proceed for the same causes.— Penn Bank v. Hopkins, Sup. Ct. Pa., Rep., Feb. 17, 1886. 


— Subrogation — Volunteer payor of promissory note not entitled to. — There is 
no subrogation to the rights of the holder of a promissory note in one who pays it vol- 
untarily. — Binford, Admr., v. Adams, Admr., Sup. Ct. Ind., Rep., Feb. 3, 1886. 


— Jurisdiction can not be invoked because mandamus has proved ineffectual — 
Collection of taxes—Satisfaction of judgments against counties and 
towns. — The fact that the remedy at law by mandamus has proved ineffectual, and 
that no officers can be found to perform the duty of levying and collecting taxes, is 
not sufficient ground of equity jurisdiction. The principle is the same where the 
proper officers of the county or town have levied the tax and no one can be found to 
accept the office of collector of taxes. This gives no jurisdiction to a court of equity 
to fill that office or to appoint a receiver to perform its functions. The inadequacy of 
the remedy at law, which sometimes justifies the interference of a court of equity, does 
not consist merely in its failure to produce the money, a misfortune often attendant 
upon all remedies, but that in its nature or character it is not fitted or adapted to the 
end in view; for, in this sense, the remedy at law is adequate, as much so, at least, as 
any remedy which equity can give. —Thompson v. Allen Co., Sup. Ct. U. S., Rep., Feb. 
24, 1886. 


— Repeated trespasses — Equitable relief, when. — The law will not allow a person 
by repeated trespasses to completely destroy another’s property and then turn the lat- 
ter over to his action of trespass to recover his damages; but equity, when appealed 
to, will interfere, and prevent the actual or threatened injury at any period in its per- 
petration, wherever the remedy at law is inadequate. — Stone v. Roscommon Lumber 
Co., Sup. Ct. Mich., N. W. Rep., Jan. 23, 1886. 


—— See JURISDICTION; LIEN. 


EVIDENCE.—Name of stockholder— Admissibility of parol evidence to cor- 
rect. — Where a certificate of stock in a corporation has been issued to a party by a 
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EVIDENCE — Continued. 
wrong Christian name by mistake, parol evidence is admissible to correct it, in an action 


to enforce his liability as a stockholder. —Cleveland v. Burnham, Sup. Ct. Wis., Rep. 
Feb, 3, 1886. 


—— See CRIMINAL LAW; EJECTMENT. 


EXECUTION. — Mortgagee’s right, title and interest may be levied upon — Posses- 

sion can not be taken from mortgagee — Liability of sheriff. —By virtue of an 
execution or attachment against a mortgager, his right, title and interest in mortgaged 
chattels, in possession of the mortgagee, may be levied upon, but they can not be taken 
by the officer from the possession of the mortgagee without an offer to pay the mort- 
gage debt. Under such levy the officer may advertise the interest of the mortgager for 
sale, and on the day of the sale he may require the mortgagee to expose the property 
to the view of the bidders, and enforce obedience to that duty on the part of the mort- 
gagee by virtue of his writ. If a sheriff, with notice of the mortgagee’s claim, 
attaches the entire mortgaged property, and not the interest alone of the mortgager, 
and takes it from the possession of the mortgagee, and it is subsequently sold by the 
auditor in attachment, the sheriff is liable to the mortgagee for the mortgage debt. — 
Fox v. Cronan, Ct. Err. and App. N. J., At. Rep., Feb. 24, 1886. 


—— See CORPORATIONS. 


EXEMPTION. — Wearing apparel —Gold watch. —A gold watch of reasonable value 

may be claimed in exemption as wearing apparel. A debtor must show what wearing 
apparel he reserves and its value, or his claim of exemption thereto will not be sus- 
tained. —McLung rv. Stewart, Sup. Ct. Ore., Rep., Feb. 24, 1886; Am. L. Rec., Jan., 


1886. 


FRaub. — Fraud of agent, when ground for removing agent.— Where it appeared 
that the respondents had employed the complainants to purchase a large ranch and 
herd of catule, and that the complainants had accepted such agency, and had secretly 
received from the seller of said property a large commission, and where one of them 
had afterwards obtained employment from respondents as the manager of said ranch 
and herd for a term of five years without disclosing the facts above stated, held, that the 
taking of said commissions from the seller of said ranch and herd, and the failure to 
disclose the facts respecting the same, was a fraud upon the respondents, and that the 
contract of employment, obtained as above set forth, was fraudulent, and respondents 
had good cause for removing the manager who obtained his position in the manner 
above set forth. — Coburn r. Cedar Valley Land & Cattle Co., U. 8. Cir. Ct. N. D. Texas, 
Fed. Rep., Jan. 26, 1886. 


—— Compromise of dispute — Assumption of losses — How affected by fraud. — 
A dispute ending in a compromise implies mutual concession and loss borne by each 
party, and, if the compromise is honest and fair, the loss thus resulting is beyond 
recovery by either party against the other. But that portion of the loss of one which is 
put upon him in excess by the fraud of the other, and is due solely to that fraud, may be 
recovered. —Gould v. Cayuga Co. Bank, Ct. App. N. Y., Am. L. Rec., Jan., 1836. 


— Statute of frauds —Promise to pay debt of another — Consideration, when 
valid. — A petition which alleges that A. was indebted to plaintiff, and that B. recoy- 
ered from A, a large amount of personal property, and in consideration thereof agreed 
to pay the debt to plaintiff, and that B. promised plaintiff, who was about commencing 
suit, that he would pay the debt, and that if plaintiff would forbear suing until he could 
sell the property, he would pay him, and that in consideration of such promise plaintiff 
did forbear until after the property was sold, but that B. then refused payment, states a 
cause of action, and one which is not within the statute of frauds.— Clay v. Tyson, Sup. 
Ct. Neb., N. W. Rep., Jan 30, 1886. 


FRAUDULENT CONVEYANCE. — Effect of declarations of vendor after sale — Res 
geste — Conspiracy to defraud. — Where a debtor transfers to a creditor, as 
security for his indebtedness, his stock in trade, and by arrangement with the creditor 
conducts and manages the business for him, the declarations of such debtor made after 
the sale are not admissible in evidence to show the real nature of the transfer, and that 


. 
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FRAUDULENT CONVEYANCES — Continued. 
there was an intent or conspiracy to defraud other creditors, unless the alleged common 
purpose to defraud is first established by independent evidence, and unless they have 
such relation to the execution of that purpose that they fairly constitute a part of the 
res geste. — Winchester & Partridge Mfg. Co. v. Creary, Sup. Ct. U. S., Sup. Ct. Rep.» 
Feb. 1, 1886. 


— Conveyance by wife of property derived from husband — Burden of proof is 
on attacking creditor — Under the circumstances of this case, held, that the grantee 
of the wife to whom property had been conveyed by her husband was not required to 
establish the bona fides of the conveyance from the husband to the wife by that positive 
and cogent proof that would be required of her, but that the burden of proof was on 
the party claiming that such conveyance was a fraud of the husband’s creditors. When 
it is alleged that a conveyance of land, derived by a wife from her husband, to a third 
party, was in fraud of the husband’s creditors, and that her grantee knew of such 
intent, such knowledge of the intended fraud on the part of the grantee may be inferred 
from the knowledge of circumstances sufficient to raise such suspicion as would put a 
prudent man on inquiry. The policy of the statute is to have the question of fraud 
submitted to the jury as one of fact, and not decided as matter of law; but whether a 
mere formal submission is necessary where the evidence is undisputed and decisive as 
to the fraudulent intent, guere.— Hooser v. Hunt, Sup. Ct. Wis., N. W. Rep., Feb. 13, 

1886. 


GARNISHMENT. — Mortgage — Non-liability of mortgagee — Garnishment — Fraud- 
ulent conveyance. — A. sued B., obtained a judgment. and garnished C. It appeared 
that B. conveyed certain lots to C, by warranty deed duly recorded, and C. gave back to 
B. a land contract, agreeing to reconvey on payment of the sum named, and interest, 
in one year from date. C. conveyed the lots to B.’s daughter in consideration of $1, and 
she conveyed to D. by warranty deed, subject to C.’s claim and a mortgage of $800. 
The deed to the daughter was fraudulent as to B.’s creditors. Held, that the title to the 
lots was in B., and C. was a mere mortgagee, and not liable to garnishment; that the 
question whether the deed to the daughter was fraudulent could not be tried in the 
garnishment proceeding; and that C. was entitled to judgment against A. for costs. — 
Farwell v. Dilworth, Sup. Ct. Wis., N. W. Rep., Feb. 20, 1886. 


GUARANTY — Continuing guaranty — Intention must be considered in construc- 
tion.— Acommercial guaranty for the payment of all goods purchased by A., or that 
he might thereafter purchase te a certain amount, is not a continuing guaranty, where, 
under all the circumstances, the intention appears to have been otherwise. —Columbus 
Sewer Pipe Co. v. Gauser, Sup. Ct. Mich., Rep,, Jan. 27, 1886, 


HABEAS Corpus. — State and United States Circuit Courts — Concurrent jurisdic. 
tion in matters of hab2as corpus. — The Supreme Court of the State and the 
United States Circuit Court have concurrent original jurisdiction on habeas corpus to 
inquire into the constitutionality and validity of a city ordinance alleged to have been 
passed in contravention of the fourteenth amendment to the constitution of the United 
States. But the Circuit Court should not overrule the solemn judgment of the Supreme 
Court of the State upon this question where there is reasonable ground for doubt. In 
such cases the question should be referred to the Supreme Court of the United States 
for an authoritative decision of the doubtful point. —In re Wo Lee, Cir. Ct. Dist. Cal., 

West C. Rep., Feb. 11, 1886. 


HUSBAND AND WIFE. — See FRAUDULENT CONVEYANCES; MARRIED WOMAN. 


INJUNCTION. — Federal jurisdiction will not lie to restrain suit or proceeding in 
State court — Warrant. — An injunction will not be granted in a Federal court to re- 
strain any suit or proceeding first commenced in a State court. A warrant of arrest in 
the hands of a chief of police is a proceeding in a State court.—Yick Wo v. Patrick 
Crowley, U. 8. Cir. Ct. D. Cal., Rep., Feb. 17, 1886. 


-— Preliminary injunction— When dissolved.—A preliminary injunction will be 
dissolved when all the equities of the bill are denied by answer under oath, or when it 
appears that the bill is filed for the purpose of enjoining the violation of a contract for 

personal services, since such a contract is not capable of being enforced, either affirm- 
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INJUNCTION — Continued. 
atively by decree for a specific performance, or negatively by way of injunction to 
restrain its violation. Such injunction will also be dissolved if the complainants haye 


an adequate remedy at law. —Coburn v. Cedar Valley Land and Cattle Co., U.S. Cir, 
Ct. N. D. Texas, Fed. Rep., Jan. 26, 1886. 


INNKEEPER. — Non- liability of, for money deposited with hotel clerk by one who 

is not a guest.— The clerk of such innkeeper has no authority to bind the latter, either 
as innkeeper or special bailee, for the loss of money deposited for safe keeping with 
such clerk by a person who is nota guest of the inn at the time of suchdeposit. To 
entitle a person visiting an inn to be treated as a guest, and to hold the innkeeper 
responsible tor money deposited with him for safe keeping, it must appear that such 
visit was for the purposes which the common law recognizes as the purposes for which 
inns are kept; and where such visit is made by one who does not require the present 
entertainment or accommodations of such inn, but whose purpose is simply to deposit 
his money for safe keeping, he is not a guest of the inn and can not hold the proprietor 
to an innkeeper’s liability for the loss of his money. — Arcade Hotel Co. v. Wiatt, Sup’ 
Ct. Ohio, Week. L. B., Feb. 8, 1886; Rep., Feb. 24, 1886. 


INSURANCE (FIRE).— Evidence as to contents of building, what competent — When 

conditions waived by company.—In an action upon a policy of insurance ona 
“woolen mill and centents,” parol evidence is admissible to show what the contents 
were, An insurance company which issues to a manufacturer of woolen goods a policy 
upon his woolen mill and contents, knowing that naptha is necessarily used in the busi- 
ness, Waives a printed condition of the policy that it shall be void if the assured uses 
naptha, and is estopped, after a loss, from setting up its use to defeat a recovery on the 
policy. — Wheeler v. Trader's Ins. Co., Sup. Ct. N. H., N. Eng. Rep., Jan. 5, 1886. 


—— Option reserved by company to terminate insurance — Necessary notice — 

Forfeitures strictly construed. — Under a policy reserving to the company an option 
to terminate the insurance “on giving notice and refunding a ratable proportion of 
premiums,” the insurance is not terminated by the company’s requesting the insured to 
return the policy and promising to remit a return of premium. 


A tender of the money 
should accompany the notice. 


A clause in a policy forfeiting it if assigned, must be 
strictly construed; and will be limited to absolute transfers rather than extended to 


embrace a deposit of the policy as collateral security. — Griffen v. N. Y. Cent. Ins. Co., 
Cent. Rep., Jan, 21, 1886. 


INSURANCE (LIFE).—Suit against mutual society — Necessary averments — 

Grandfather has insurable interest to support policy in favor of grand- 
child.— The complaint against a benevolent society set forth the issue of a certificate 
stipulating to pay a certain amount or so much thereof as might be collected by assess- 
ment, and that the society refused to make an assessment or to pay the sum. Held, that 
a demurrer on the ground of failure to aver that there were members, and to state the 
number of them who might be assessed, could not be sustained; it is for the company to 
show if there were not enough members to collect the whole amount, otherwise the 
claimant is entitled to recover the maximum amount. Where a grandfather, residing 
with his grandson, may have procured a policy on his life in favor of the grandson, him- 
self paying the premium, it is not error to instruct that in the absence of fraud there was 


sufficient insurable interest. — Elkhart Mut. Aid Ben, & Relief Assn. v. Houghton, Sup. 
Ct. Ind., Ins. L. J., Feb., 1886. 


—— Construction of questions as to diseases, injuries, etc., under which appli- 

cant has suffered. — When the insured is interrogated in the application as to whether 
he “had or been subject to any of the following diseases or disorders: * * * Open 
sores, lumps or swelling of any kind, or ever had any malformation, illness or injury, or 
undergone any surgical operation,” it is unreasonable to suppose that all the common 
and trivial ailments or injuries from childhood were in the contemplation of the parties. 
Whether the injury received by the insured in this case, viz., a wound in battle from the 
bursting of a shell, was so trivial and unimportant as to be unworthy of mention and not 
to have been contemplated in the examination, was a question for the jury.— Home 
Mat. Life Assn. v. Gillespie, Sup. Ct. Pa., Leg. Int., Feb. 26, 1886. 
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INSURANCE (MARINE).— Abandonment of vessel—Evidence of— Acceptance by 


Insurer. — A policy of marine insurance contained this provision: ‘In case of loss or 
misfortune, it shall be lawful and necessary to and for the assured, its agents, factors, 
servants and assigns, to give the insurer prompt notice of the disaster, and submit the 
plan adopted for recovering and saving the property, and to make all reasonable exer- 
tion in and about the defense, safeguard, and recovery of the said vessel, or any part 
thereof, without prejudice to this insurance; and after recovery, and the holding of 
a survey by persons chosen by the insurer and insured, or their agents, made under oath, 
setting forth the particulars of actual damage received by the vessel in the disaster, and 
discriminating between those and former defects, and wear and tear, the insured are to 
cause the same to be forthwith repaired, in accordance with the surveyor’s specifica- 
tions; and in case of neglect or refusal on the part of the insured, its agents or assigns, 
to adopt prompt and efficient measures for the safeguard and recovery thereof, or to 
repair the same when recovered, then the said insurers may, and are hereby authorized 
to, interpose and recover the said vessel, or, after recovery, to cause the same to be 
repaired, or both, for account of the assured.” Held, that in an action against the 
insurer the neglect of the defendant to cause the repairs to be made was evidence 
upon which the jury are at liberty to find an acceptance by the defendant of the 
abandonment; the facts being that after a disaster the assured had left the vessel 
stranded, and after having had it surveyed notified the insurers of their having aban- 
doned it, whereupon the insurers, after neglecting said vessel for several months, towed 
it into port, and, without repairing, left it there. — Northwestern Trans. Co. vr. Thames 
& Mersey Ins. Co., Sup. Ct. Mich., N. W. Rep., Feb. 6, 1886. 


JURISDICTION.— Equity jurisdiction in case of foreign corporations —When equity 


will decline jurisdiction of an action against foreign corporation by the stock- 
holders of one of them. — In a suit brought by the stockholders of a foreign corpora- 
tion against that corporation and another corporation to which it had leased its road, 
lands, etc., all of which are out of this jurisdiction, seeking relief in regard to the trans- 
actions of those corporations with each other, the court, on demurrer, declined to take 
jurisdiction, on the ground that the courts of New York were the proper forums for the 
litigation. — Gregory v. N. Y., etc., R. Co., Ct. Chan. N. J., Cent L. J., Jan. 29, 1886. 


— Undertaking for return of property taken from marshal—Action on— 


Jurisdiction of Federal courts. — Goods in possession of a marshal of the United 
States can not be taken in replevin by process from a State court. Where such a pro- 
ceeding is attempted an undertaking given for the return of the goods may be treated 
as a forthcoming bond, on which the marshal may maintain an action in his own name 
in the Federal court, and this irrespective of the question of the citizenship of himself 
and the obligors in the bond. So may any one beneficially interested in the bond. 
Jurisdiction in such subordinate and ancillary proceedings rests upon the jurisdiction 
acquired in the original action. — Paterson v. Mater, U. S. Cir. Ct. Dist. Col., West C. 
Rep., Jan. 26, 1886. 


— See INJUNCTION. 


LANDLORD AND TENANT. —Chattel mortgage by tenant of building erected under 


covenant in lease — Not valid against creditors of tenant. — A building erected 
by a tenant on the leased land, in fulfillment of a covenant in the lease, a breach of 
which would have forfeited it, and which the tenant, under the terms of the lease, has 
no right to remove, is not a trade fixture on which the lessee can execute a chattel 
mortgage to secure acreditor. A chattel mortgage of a leasehold executed bya tenant, 
and recorded as a chattel mortgage only, is not valid as against his creditors. — Deane 
v. Hutchinson, Ct. Chan. N. J., At. Rep., Feb. 10, 1886. 


— Right of tenant to remove improvements within his term of lease — Other- 


wise not. — A tenant who, for the better enjoyment of the leasehold, erects thereon 
buildings, may, at any time before his right of enjoyment ceases, remove such buildings, 
if the removal can be accomplished without permanent injury tothe freehold. Ifhe neg- 
lects to remove them during his rightful continuance in possession, unless his right todo 
so afterwards is reserved by agreement with the landlord, he is presumed to have aban- 
doned them, and his right ceases. If the tenant take a new lease from the landlord 
without reserving the right to remove the buildings placed by him on the demised 
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LANDLORD AND TENANT— Continued. 


premises for his own enjoyment, he can not at the expiration of such new term remove 
such buildings. A mere extension, however, of the old lease upon the same terms will 
not conclude his right to remove such buildings; and the respective rights of the par- 
ties will remain the same. — Hedderick v. Smith, Sup. Ct. Ind., Am, L. Reg. , Jan., 1888, 


—— Covenant to pay for improvements erected on land — Covenant running with 

land — Right of granteeand assignee.—A lease for aterm of five years provided that 
the lessee ‘* was to have the privilege to crect thereon a store building, such a one as may 
be convenient for his use, to be paid by the lessor at the end of the term ata fair valuation, 
to be determined by disinterested appraisers, if need be.” The tenant erected a building 
worth $500. The lease was assigned to a third party by the lessor, and subsequently the 
land was conveyed to the same party, and thereafter the lessee paid the rent to him in 
full, to the expiration of the lease. After the expiration of the lease the land was con- 
veyed to plaintiff by quitclaim deed, with knowledge of the rights claimed by the 
lessee, who remained in possession, claiming that he was entitled to do so until the 
value of the improvement had been paid to him. Held, in an action to eject the lessee, 
that he had a lien on the premises for the value of his improvement, and that plaintiff 
could not eject him until his claim for the value of the building, less the amount of rent 
due, was satisfied, but that the lessee should not be allowed interest on the value of 
the premises, as he had enjoyed the use and possession thereof. — Ecke v. Fetzer, Sup. 
Ct. Wis., N. W. Rep., Jan. 30, 1886. 


LETTERS OF CREDIT.—Special letter of credit— Liability of writer.— When the 

person to whom a special letter of credit is addressed accepts it, and the person for 
whose benefit it was written is given credit in accordance with the letter, a contract 
springs up between the writer of the letter and the person to whom it was addressed, 
which binds the former. Such contract is auxiliary to the principal contract between 
the party addressed and him for whose benefit the letter was written, and upon default 
of the latter, the writer becomes liable to him who gave credit in accordance with its 
terms. — Lafarge v. Harrison, Sup. Ct. Cal., Pac. Rep., Feb. 4, 1886. 


LIBEL.— Action by partnership— Evidence of —Damages for mental suffering 

inadmissible. —In an action for libel brought by a partnership, damages can only be 
recovered for injury sustained in the joint business of the firm, and evidence to show 
the mental pain and distress of each of the plaintiffs is not admissible, A circular set- 
ting out a transaction by a firm, and alleging that “ they are not worthy of support,” 
and charging them with “base treachery” and “foul and unfair dealings,” is not 
actionable per se. If such circular, though not actionable per se, shows on its face that 
it was instigated by actual malice, the defendant must specially plead the truth of the 
charges, if he desires to take advantage of it either for justification or in mitigation of 
damages. — Donaghue v. Caffey, Sup. Ct. Conn., At. Rep., Feb. 17, 1886. 


— Designatingan attorney at law “ ashyster’”’ is libelous — Proof of malice. — 

Publishing a practicing attorney at law “ashyster” in a newspaper is libelous. To 
prove actual malice other publications by defendant, containing substantially the same 
imputation as that sued on, whether made before or after the latter, or after suit 


brought, are admissible in evidence.— Gribble v. Pioneer Press Co., Sup. Ct. Minn., Rep., 
Feb. 24, 1886. 


-— Definition of, and recovery of damages, when — Malice is not a question for 

jury, but of law.— Any malicious publication, written, printed or painted, which by 
words or signs tends to expose a person to contempt, ridicule, hatred or degradation of 
character is a libel; and the person libeled may recover damages, unless it be shown 
that the publication was true, or that it was justifiably made. Every publication having 
the other qualities of a libel, if willful and unprivileged, is in law malicious. The pub- 
lication of words actionable in themselves, is sufficient evidence of legal malice. Legal 
malice exists where a wrongful act is done intentionally. The proprietor of a newspa- 
per, whether a natural person or corporation, is liable for a libel contained in the paper, 
though without actval knowledge of the libel until after publication. Where the 
defendant published words which injured the plaintiff’s reputation, he must be 
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LIBEL — Continued. 
taken to have intended the consequences naturally resulting therefrom, and the 
question whether defendant acted maliciously or not, should not be left to the jury, 
unless the occasion be privileged. — Neeb v. Hope, Sup. Ct. Pa., Pittsb. L. J., Feb. 24, 

1886. 

— Probable cause, when it will avoid action for by party publishing. — Ata 
meeting of a body of citizens of Philadelphia, styled the “‘ Committee of One Hundred,” 
assembled for the purpose of considering the merits of candidates for public office, a 
letter reflecting severely upon the character of one of the judges of the common pleas, 
who was a candidate for re-election, by statements subsequently acknowledged to be 
wholly untrue, was, by order of the chairman, read by the secretary, and appeared at 
length the following day in the daily papers. The communication, being based upon 
probable cause, was proper for discussion at such a meeting, and the court will not 
reverse a judgment of nonsuit entered ia an action for libel brought against the chair- 
man of the meeting. — Briggs v. Garrett, Sup. Ct. Pa., At. Rep., Feb. 24, 1836; W. N. 
C., Jan, 28, 1886. 


— Slander — Words not true yet actionable — Evidence as to pecuniary condi- 
tion of defendant, and mental suffering of plaintiff, when admissible. —If 
words impute a possible crime, they are actionable per se even though the words could 
not be true. It is admissible, in an action of slander, for the defendant to show that 
he has no property, when claim is made for exemplary damages. It is not error to 
admit evidence of a repetition of the slanderous charge by the defendant subsequent 
to the bringing of the suit, as tending to show his malice at the time in question, In 
an action for slanderous words spoken of the plaintiff, he was allowed to testify, 
against the objection of defendant, as to his mental suffering occasioned by the slander. 

Held, no error. — Rea v. Harrington, Sup. Ct. Vt., At. Rep., Feb. 24, 1886, 


— See CRIMINAL Law. 


LieN.—Common-law lien for making lumber and shingles out of logs of 
another — How enforced.— A person who has sawed the logs of another into lum- 
ber and shingles may have a lien for the reasonable value of such work. Such right of 
lien has not been abrogated by statute. Such a lien may be enforced in the Circuit 
Court under its equity jurisdiction, and an injunction granted to prevent the removal 
of the lumber and shingles until such compensation is paid, — Avians v. Brickley, Sup. 

Ct. Wis., N. W. Rep., Jan. 23, 1886. 


LIMITATION (STATUTE OF).— Accrual of action — Restraining judgment in eject- 
ment — What will save bar of statute. — A right to sue in equity to compel the 
holders of the legal title to convey to those equitably entitled, and for an injunction to 
restrain the enforcement of a judgment in ejectment recovered upon the mere legal 
title, accrues upon the recovery in ejectment. In the Federal courts a bill in equity to 
enjoin the enforcement of a judgment in ejectment on the mere legal title is a con- 
tinuation of the ejectment suit, and saves the bar of the statute of limitations as of the 
date of the summons in ejectment.— Webb v. Barnwall, Sup. Ct. U. S., Rep., Feb. 3, 

1886. 

—Express trust— The statute of limitations has no application in the case of an 
express trust, where there has been no denial of the trust. — Bostwick v. Dickson, Sup. 
Ct. Wis., N. W. Rep., Feb. 20, 1886. 

— Obligation of contract notwithstanding repeal of statute of limitations. — 
A statute of limitations may be repealed; and the enforcement of the payment of any 
obligation, at any time, against which the statute had begun to run, can not be defeated 
on the ground that the statute is unconstitutional, as impairing the obligation of the 
contract.— Campbell Admr. v. Holt, Sup. Ct. U. S., Rep., Jan. 27, 1886; Alb. L. J., Jan. 

16, 1886. 

—— See CORPORATIONS ; NEGOTIABLE INSTRUMENTS. 


MANDAMUS. — Against executive officer of the United States government, when it 
will lie.—In matters which require judgment and consideration to be exercised by 


1 
t 
a a 
Agee 


300 DIGEST OF RECENT CASES. 


MANDAMUS — Continued. 


an executive officer of the government, or which are dependent upon his discretion 


no rule for a mandamus to control his action will issue. —U. S. v. Lamur, Sup. Ct. U.S. : 
Sup. Ct. Rep., Feb. 8, 1886. 


—— Will not lie against canvassers of election returns. — Under the provisions of 
section 2981, Revised Statutes, defining the duties of the canvassers of election returns, 
which require that “in making the abstract of votes they shall not decide upon the 
validity of the returns but shall be governed by the number of votes stated in the pol 
books,” the duties of such canyassers are merely ministerial and they have no power 
to decide such returns or any part of them invalid, by reason of fraud at the election, 
or in the returns thereof as made to the clerk; and have no power to exclude such 
returns, or any part thereof, from the count for such reason. In a mandamus proceed- 
ing to compel such canvassers to omit certain votes for candidates for the General 
Assembly from the abstracts, the court has no power to decide upon the validity of 
such returns; and it is error for the court, in such a proceeding, to decide or to com- 
mand the canvassers to decide such returns or any part thereof invalid, by reason of 

such fraud. The remedy, in such case, is by contest before that branch of the General 

Assembly for which the party affected is a candidate, and that remedy is exclusive. — 

Dalton v, State ex rel., etc., Sup. Ct. Ohio, West. Rep., Jan. 30, 1886. 


MARRIED WoMAN.—Lex rei site—Lex domicilii— When they respectively, 

control in relation to rights of widow.— Where the law of another State directs 
a certain sum to be set apart for a year’s support of the widow and gives her a lien, 
until itis paid, upon her husband’s realty, held, a widow coming into this State with 
such a judgment would not be entitled to the lien on realty located here. Such alien 
could have no extra-territorial effect, at least upon realty. Aliter as to personalty 
which is governed by the law of the domicile of the owner. The law of the place where 
the marriage was contracted determines the rights of the wife in her own property. 
But the right of descent and distribution in the husband’s property is controlled, if per- 
onalty, by the law where he was domiciled at the time of his death, and if realty, by 


the law of the place where located. — Short v. Galway, Ct. App. Ky., Ky. L. Rep., Feb 
1886. 


— Note executed by husband as trustee — Intention of wife to bind her separate 
estate must clearly appear. — Where groceries are supplied to a household in which 
a husband and wife and their children are living together, and promissory notes are 
given by the husband, describing himself as trustee for the wife, in payment for a part 
of the groceries so supplied, the wife’s separate estate can not be held liable in equity 
for the balance of account due for such groceries, or for the notes so given, without 
clear proof that she contracted the debt on her own behalf, or intended to bind her sep 
arate estate therefor. — Dodge rv. Knowles, Sup. Ct. U. 8., Am. L. Rec., Jan., 1886. 
— May lease, without her husband, but can not convey. —A married woman in 
Maine may lease in her own name alone, for a term of years, real estate conveyed to her 
by her husband or paid for by him, or given or devised to her by his relatives, although 
by statutory provision she cannot convey the same without the joinder of her husband. — 
Perkins v. Morse, Sup. Ct. Me., N. Eng. Rep., Jan. 26, 1886. 


— Contracts between husband and wife absolutely void, notwithstanding 

statute enabling wife to contract generally.— Personal contracts between hus- 
band and wife are absolutely void; they are not validated by a statute enabling the 
wife to contract generally as a feme sole; nor is the validity of such a contract cured by 


the fact that the wife survives the husband. — Knicl v. Egleston, Sup. Jud. Ct. Mass 
Cent. L. J., Feb. 5, 1886. 


— Action by wife for conversion of money given her by husband — When 

maintainable.— A husband gave his wife money for her own use, which she putina 
pocket-book which she carried in a hand bag, and defendant carried the bag with the 
pocket-book and money away from the place where she had setitdown. Held, that 


she could maintain an action for the conversion of her money. — Cummings v. Fried. 
man, Sup. Ct. Wis., N. W. Rep., Feb. 20, 1886. 
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MARRIED WOMAN — Continued. 

_—Lease —Statute orbidding deed to be made by her alone — Will not avoid 
lease made by her. —A statute which declares that a married woman shall not make 
a deed of property derived by her from her husband without his joining the deed will 
not avoid a lease of the premises made by her. — Perkins v. Morse, Sup. Jud. Ct. Me., 
Rep., Feb. 24, 1886. 


MASTER AND SERVANT. — Fellow-servants — Conductor and brakeman of different 
trains on connecting roads—Liability of railroad. — The D. and N. and §, rail- 
roads connected, forming a continuous line. By an arrangement between the two com- 
panies a train owned and run byjthe S. company went over both roads to a certain point 
and back daily, the D. and N. company paying the 8. company monthly an agreed price 
for the services upon its road. The train when on the road of the D. and N. company 
was under its general control and governed by its rules, and it had entire control of the 
hands upon it, but the S. company was at liberty to use what engine and employ what 
hands it pleased. The plaintiff was a brakeman on this train and was injured by a col- 
lision with a train of the D. and N. company on its own road, caused by the negligence 
of the conductor of that train. Held, that the plaintiff was not an employe of the D. 
and N. company, and that the conductor of the other train was, therefore, not his fellow- 


servant. —Zeigler v. Danbury and N.R. R. Co., Sup. Ct. of Err. Conn., Rep., Feb. 17, 
1885. 


— Negligence of driver of hired hack — Collision with railroad train — Concur- 
ring negligence of driver and railroad — Non-liability of passenger. — A per- 
son who hires a public hack, and gives the driver directions as to the place to which he - 
wishes to be conveyed, but exercises no other control over the conduct of the driver, 
isnot responsible for his acts or negligence, or prevented from recovering against a 
railroad company for injuries suffered from a collision of its train with the hack, caused 
by the negligence of both the managers of the train and of the driver.— Little v. Hack- 
ett, Sup. Ct. U. S., Sup. Ct. Rep., Feb. 1, 1886; Rep., Feb. 3, 1886. 


—Fellow-servants— Employes of different masters, when.—The defendant 
owned a saw mill and gave an order to D. & W., master machinists, to make some alter- 
ations in the gearing of the water wheel of his mill. D. and W. Sent the plaintiff and 
another workman to do the work. It was understood between these workman and the 
defendant that the mill would run at such times as they were not actually at work upon 
the wheel. While they were at work upon the wheel the engineer of the defendant 
negligently started the wheel, injuring the plaintiff. Held, that plaintiff was a servant 
of the defendant, engaged in a common employment with the engineer. — Ewan v. Lip- 
pincott, Sup. Ct. N. J., Alb. L. J., Feb. 13, 1886. 


— Duty of employe — When he will not be regarded as a volunteer —Jury are 
judges of contributory negligence — Designation.— The scope of an employe’s 
duties is to be defined by what he was employed to perform, and by what, with the 
knowledge and approval of his employer, he actually did perform, rather than by the mere 
verbal designation of his position; and where there was evidence to the fact that the 
employes were in the habit of performing the work at which the plaintiff was injured, 
the jury would have been warranted in finding him not a mere volunteer. While a ser- 
vant will be deemed to have assumed all risks naturally and reasonably incident to 
his employment, and to be acquainted with all risks which, to a person of his experience 
and understanding, are or ought to be open and obvious, yet where there is any doubt 
whether the servant was so acquainted, or ought so to have been, the determination of 
the question is necessarily for the jury. —Rummell rv. Dillworth, Sup. Ct. Pa., At. Rep., 
Feb. 16, 1886. 


— Evidence admissible to show incompetency of superintendent — Duty of 
employes —In an action for damages, founded on the allegation that defendant em- 
ployed an incompetent superintendent of machinery, through whose default the 
plaintiff sustained the injury for which he sues, evidence that, on the occasion of the 
disaster the superintendent was drunk, is competent, as it tends to show that he was 
not a suitable person to put in charge of such work. It is not error to refuse to charge, 
in such an action, that defendant is entitled to the benefit of any doubt which the jury 
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MASTER AND SERVANT —Continued. 


may entertain, The duty of an employer to furnish sound tools, machinery, ete., for 
the use of his servants, is satisfied by his exercise of reasonable care and prudence in 
manufacturing, selecting and repairing them; and such care and prudence having been 
exercised, the master is not liable for an injury received by the servant through a defect 
which could not be discovered by careful inspection or the application of appropriate 
tests. — Probst v. Delamater, Ct. App. N. Y., Cent. Rep., Jan. L4, 1886. 


—— Discharge of foreman employed for one year— Temporary absence — When 
ground for question for jury. — It can not be said, as a matter of law, that the mere 
absence from business on the part of the foreman of a packing house — engaged for 
the term of a year—for a single day, to attend to his own affairs, in opposition to the 
expressed desire of his employers, will be ground for a discharge ; and whether it is or 
not should be left to the jury to determine, under all the circumstances of the case. — 
Shaver v, Ingham, Sup. Ct. Mich., N. W. Rep., Jan. 23, 1886. 


MINING CLAIMS. — Patent relates back to location — Effect of unauthorized excep- 
tion. — The patent for a mining claim relates back to the location, and the locator’s 
title is good against any subsequent claimant,-notwithstanding an exception in the 
patent, which exception was not authorized by law. Any one claiming land held by 
patent as a mining claim must set up an adverse title before the patent issued, and the 
holder of the land, in defense of his holding, is not estopped by an unauthorized 


exception in his patent to offer the latter in evidence. — Talbott v. King, Sup. Ct. Mont. 
Pac. Rep., Feb. 18, 1886. 


MORTGAGF.— Deed with provision for reconveyance is a mortgage — When 
void. — An instrument which conveys a property in trust to reconvey to the grantor 
on payment by him of a certain sum within a certain time, and allowing the grantor to 
remain in possession of the property until the expiration of such time, is a mortgage. 
A mortgage the consideration of which in the whole or in part is the abandonment of a 
prosecution for a felony or a misdemeanor of a public character is void.— Pearce v. 
Wilson, Sup. Ct. Pa, Rep., Feb. 17, 1886. 


—— Usury —Agent receiving bonus for loans — Knowledge of mortgagee — When 

it will invalidate mortgage. — Where illegal interest as bonus is paid to the agent 
of a mortgagee, under the terms of the contract between the agent and the mortgager, 
with the knowledge of the mortgagee, the mortgage is tainted with usury. — Bonus v. 
Trefz, Ct. Chan. N, J., At. Rep., Feb. 17, 1886. 


—— Fraudulent conveyances — Burden of proof.-— The burden of proving a chattel 

mortgage fraudulent as to creditors is on the party attacking its validity. Where the 
condition of a chattel mortgage is to pay according to the condition of a bond, and the 
condition of the bond is “ to pay all the advances which may be made under the agree- 
ment at the times, in the manner, and with the interest agreed upon,” the mortgage is 
to be construed as a continuing security for all advances finally unpaid to the amount 


of the penalty of the bond, and it is valid as against creditors to that extent. — Shores 
v. Doherty, Sup. Ct. Wis., N. W. Rep., Feb. 20, 1886, 


——Equity of mortgager not attachable, but is subject to garnishment.— 

Where, under a valid mortgage of goods, the mortgagee is rightfully in possession of the 
property, it is not subject to be levied on under an attachment, as the officer can not 
take possession of the same. In such case the proper procedure is in garnishment. A 
mortgagee who takes possession of the mortgaged property upon which other credi- 
tors have claims, occupies a trust relation in regurd to such property, and in disposing 


of it will be held to a strict account. — Blue Valley Bank v. Clement, Sup. Ct. Neb., N. 
W. Rep., Feb. 20, 1886. 


— Execution of mortgage by grantee of property to pay debts — Who may 

object to mortgage — Validity of mortgage given by assiguge to redeem for- 
mer mortgage. — Where a debtor conveys all of his property toa third party to sell and 
dispose of for the payment of his debts, he can not object that the grantor had no power 
to mortgage such property to raise money to pay the debts, in an action to foreclose the 
mortgage. Where property is conveyed by an insolvent debtor to a third party to sell 
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MORTGAGE — Continued. 

and dispose of it for the payment of his creditors, a mortgage executed by the assignee 
to secure payment of money borrowed to redeem a part of the debtor’s land from a 
mortgage foreclosure sale is valid. —- Waterman v. Baldwin, Sup. Ct. lowa, N. W. Rep., 
Feb. 13, 1886. 


—Note secured by, though jusurious is valid in the hands of an innocent 
purchaser before maturity. — Where a promissory note, secured by mortgage, based 
in part upon a usurious consideration, is transferred, before maturity, to a bona Jide 
purchaser for value, without notice, and in the usual course of business, he takes it free 
from the defense of usury.— Sedgwick v. Dixon, Sup. Ct. Neb., N. W. Rep., Jan. 30, 1886. 


MORTGAGE (CHATTEL).— Description of property — Effect of uncertainty. —A 
chattel mortgage may be void, as against the bona fide creditors of or purchasers from 
the mortgager, for defective description of the property mortgaged, and yet good 
as between the immediate parties to the mortgage; especially where the property 
included in the mortgage is identified by them. — Leighton v. Stuart, Sup. Ct. Neb., N. 
W. Rep., Jan, 23, 1886. 


—Fraudulent conveyances— Disposition of proceeds of sale of property 
under chattel mortgage — Retention of possession by mortgager — Burden 
of proof. — A mortgage of a stock of goods left in the possession of the mortgager, 
and which, by its terms, authorizes him to dispose of the mortgaged property as his 
own, without satisfaction of the mortgage debt, is fraudulent in law as against the 
creditors of the mortgager. But if the mortgage require the proceeds of the sales to be 
paid directly to the mortgagee in the payment of such debt, it is not necessarily fraud- 
ulent. Where possession is retained by the mortgager, the burden of proof rests on 
the mortgagee to show that a chattel mortgage was executed in good faith. Butin the , 
absence of proceedings under the insolvent act, a mortgage is not to be deemed fraudu- 
lent or void simply because it was intended to prefer the mortgagee to other credi- 
tors. — Bannon v. Bowler, Sup. Ct. Minn., N. W. Rep., Jan. 30, 1886. 


MUNICIPAL CORPORATIONS. — Roadway, repair of curbstone— Expense of, can not 
be assessed to owner, when. — The city of Philadelphia by ordinance provided for 
the paving of Market Street from Tenth to Juniper with Belgian blocks, Market 
Street was at that time paved with cobblestones, and the sidewalk in front of defend- 
ant’s premises was supported by a curbstone properly set, in accordance with the style 
in common use. A contract was entered into between the city and the claimants in 
this suit for the paving of the cartway with Belgian blocks, and said pavement was 
duly laid. Defendant having neglected to comply with notice given to replace his curb 
with a new cut granite curb, the Highway Department ordered claimants to set such 
curb, which was accordingly done by them, and a claim filed for the price thereot: 
held, that the cut granite curb is incident merely to the repair of the roadway and not 
of the sidewalk, and that the expense can not be provided by local assessment against 
the owner of the lot. — Wistar v. City of Philadelphia to use, etc., Sup. Ct. Pa., W. N.C., 

Feb., 1886. 


— Power to contract —Charter.— When the charter of a municipal corporation pro- 
vides that the common council shall have no power “ to contract debts, incur liabilities, 
or make expenditures in any one year which shall exceed the revenue for the same 
year, unless first authorized so to do by a majority vote of the tax-payers,” a contract 
entered into without submitting the question to the tax-payers for a supply of water for 
a term of years, at a cost per year which,would not exceed the authorized levy 
for past years, but the aggregate of which would exceed any such percentage as could 
be allowed in any one year, is void, and there can be no recovery thereon for any 
water that has been furnished thereunder, — Niles Water Works v. City of Niles, N. W. 
Rep., Feb. 20, 1886. 


— Defective sidewalks — Notice to member of town council — When town will 
be liable. — While a town will be bound by a notice of a defect in a sidewalk commu- 
nicated toa member of the town council, such notice must relate to the defects which 
caused the injury sued for, and notice to the councilman of defects which had been 
repaired before the accident occurred will not charge the town with notice of those 
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MUNICIPAL CORPORATIONS — Continued. 


which caused the injury, although they occurred at the place where the repairs had 
been made. — Carter v. Town of Monticello, Sup. Ct. lowa, N. W. Rep., Jan. 23, 1886, 


—— When not liable for accidents caused by want of barriers. — Proof, that the 
death ofa person, drowned by falling from a village street into a canal, was attributa- 
ble to the want ofa barrier between a streét and the canal, does not charge the village 
authorities with negligence nor render the corporation liable in damages, if the land 
on which such barrier was required was the property of the State; or if the barrier, had 
it been erected, would have reduced the width ofthe street so much as to render travel 
along it dangerous. — Veeder v. Little Falls, Ct. App. N. Y., Cent. Rep., Jan. 21, 1886, 


——Is not liable for accident on sidewalk occurring from accumulation of ice, 
when — Sidewalks — Ice and snow — Negligence. — When a sidewalk is so con- 
structed as to be, with the ice and snow that would ordinarily accumulate upon it in 
winter, unsafe to travel on with ordinary care, it is defective. But when a sidewalk or 
an apron over a gutter is properly constructed, the mere fact that it is slippery because 
of the accumulation of ice and water thereon, by reason of a sudden thaw, will not 
render the city liable for an accident caused thereby. The existence of a defect can 
not be inferred from the fact that an accident occurred. —Grossenbach v. City of Mil- 
waukee, Sup. Ct. Wis., N. W. Rep., Jan. 23, 1886. 


—— Cross-walk —Non-liability of city for— Injury caused by absence of. — A city 

can not be held responsible for injuries that may happen because cross- walks or side- 
walks are not laid at all, or because they are built upoh a certain plan. It is within the 
discretion of a city as to how many, and in what places, cross-walks shall be laid. A. 
sued the city of Grand Rapids for a personal injury, declaring that such iujury was 
caused by a defect in a cross-walk; but the evidence showed that no cross-walk had 
ever been constructed, and he sought to recover on the ground of the negligence of the 
city in not constructing a cross-walk at the place where the accident occurred. Held, 
that he was not entitled to recover. — Williams r. City of Grand Rapids, Sup. Ct. Mich., 
N. W. Rep., Jan. 30, 1886. 


——See CONSTITUTIONAL Law. 


Moroal BENEFIT ASSOCIATION. — Adverse decision by Supreme Council of jis not 

final on claim — Remedy at law still open. — The constitution, by-laws and relief 
fund laws, of the Order of Chosen Friends incorporated under sec. 3502, R. S. 1881, do 
not provide a tribunal within the Order to which a member may appeal in the event 
that, without any agency, fault or negligence on his part, he receives a wound which 
permanently disables him from following his usual or other occupation, and the disa- 
bility is patent tothe eyes of all. A member in such acaseis not bound to exhaust such 
remedies as are provided in the courts of the Order, before resorting to a court of law 
to enforce his right. If the Supreme Council ofthe Order, as an appellate court, passes 
upon such a claim adversely, the member is not thereby concluded from resorting to a 
court of law. — Sup. Council Order Chosen Friends v. Garrigus, Sup. Ct. Ind., West, Rep., 
Jan. 30, 1886, 


—— Receipt from a member of an order instead of cash, will bind association. — 

Where a benefit association issues a policy of insurance on the life of one of its mem- 
bers, insuring such member against injury by accident, and receives therefor, instead 
of cash, the orders of the insured drawn upon his employers, giving their receipt there- 
for in the form prescribed by the rules of the association, it is bound thereby to pay the 
amount named in the policy, in case of the death of assured by an accideut, according 
to terms of the policy; notwithstanding the order drawn by the insured may not have 
been paid on presentation. There is no similarity between a case where orders are re- 
ceived as cash for the payment of a premium on the policy and receipted for as cash; 
and a case where a promissory note is given, payable at a future date, and where the 
policy provides that it may be forfeited for the non-payment of the note when due. 
Where insured was killed by an accident while in discharge of his regular duties in the 
line of his employment, his death was not the result of his voluntary exposure, but of 
the accident, for which the contracting parties intended the association should be lia- 
ble. — Nat. Ben. Assn. v. Jackson, Sup. Ct. Ill., West. Rep., Jan. 9, 1886. 
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NEGLIGENCE. — Action for death — Railroad is not excused because accident hap- 


ad pened on Sunday. —In an action for damages alleged to have been sustained by the 
next of kin to a deceased, whose death is alleged to have been caused by the negligence 
he of the defendant, the question as to the amount of damages sustained by reason of such 
a- death is for the jury to determine, under such testimony, as to the measure of damages, 
Ze as may be submitted to them. Where a railroad company finds it necessary to run its 
id trains on the first day of the week, commonly called “ Sunday,” and also finds it neces- 
id sary for its employes to labor on that day in keeping its track in proper order and repair 
e] for the use of such trains, and while so engaged an employe is injured or killed by the 
negligence of such railroad company, the fact that the accident occurred on that day 
will not exonerate the company from liability. In an action for damages caused by a 
B, personal injury resulting from the alleged negligence of the defendant, and some testi- 
ie mony is adduced tending to prove such negligence, the question as to whether the de- 
a fendant was or was not guilty of negligence must be decided by the jury, and therefore 
r all evidence bearing upon that subject should be submitted to them. — Johnson v. Mis- 
8 souri Pac. Ry. Co., Sup. Ct. Neb., N. W. Rep., Feb. 6» 1886. 
— Nuisance — Defective coal hole— Non-liability of landlord, when.— Where 


there has been a permit from the city to construct a coal-hole under a sidewalk, with an 
opening leading to it, and while it is under the entire control of a tenant, through a de- 
fect in the stone, caused by strangers, plaintiff is injured, she can not recover against 
the owner of the premises merely because he is the landlord. He is not liable unless 
the injury was caused by some fault on his part; and where it was the tenant’s duty to 
repair the stone, and his neglect which left it unsafe, there is no liability on the part of 
the owner. — Wolf v. Kilpatrick, Ct. App. N. Y., N. E. Rep., Feb. 12, 1886. 


— Railroad company's liability for injury to animal on track.—In an action 
against a railway company, to recover for the killing of an animal straying upon its tracks, 
plaintiff is not entitled to recover without proof of negligence upon the part of defend- 
ant or its employes. The mere fact of killing or injury raises no presumption of negli- 
gence, in the absence of a statute to that effect, where the company is not bound to fence 

its track.— Atchison, etc., R. R. Co. v. Walton, Sup. Ct. N. M., West C. Rep., Feb. 11, 

1886; Pac. Rep., Feb. 11, 1886. 


— Railroad company — Accident on Sunday does not affect right of recovery — 
Reciprocal duty of railroad and highway traveler— Right of way of rail- 
road. — If a railroad company had no right to run a train on Sunday, and if the evidence 
in the case shows no right on the part of one driving a wagon over the track on that day 
whereby the death complained of occurred, the fact of the running of the train on that 

day has no effect as to a recovery. Under the laws of lowa there is nothing to prevent 

arailroad track being laid on an even level with a highway. The rights, duties, and ob- 
ligations of a railroad company, and of travelers who drive across its track, are mutual 
and reciprocal. Both should keep such a Jookout as a prudent man would in endeavor- 
ing to perform his duty. A railroad train, upon approaching a crossing, has precedence 
and the right of way over highway travelers, on account of the celerity of its motion 
and the difficulty of stopping it within a short distance. A railroad train must give 
warning to highway travelers, and that warning must be reasonable and timely, — Mor- 
ris Admr. v. Chicago, M. & St. P. R. Co., U. S. Cir. Ct. N. D. Iowa, Fed. Rep., Feb. 9, 1886. 


— Contributory, when it will relieve railroad from liability.— Where a boy 

jumped on the front platform of a car to “steal a ride’ without knowledge or permis- 
sion of the driver and was killed in jumping off while the car was in motion and while 
the driver, who was also conductor, was looking after another boy on the rear platform ; 
held, that the railroad company was not liable. — Clutzbeher v. Union Pass. Ry. Co., Sup. 
Ct. Pa., Cent. Rep., Feb. 4, 1886. 


— Ibid. — A passenger’s stepping from the front platform of a street car, with his back 
towards the horses, and retaining his hold on the dashboard, while the car is in motion, 
constitutes such contributory negligence as deprives him of any right of action against 
the company for an injury sustained in consequence. — Beattie r. Cit. Pass. Ry. Co., Sup. 
Ct. Pa., Cent. Rep., Feb. 4, 1886. 
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—— Maintaining excavation near highway — Liability of owner of premises — 
Who a trespasser. — The liability and duty of a party who maintains an unguarded 
excavation on his own premises near a public street depends upon the dangerous con- 
dition in which he leaves it, rather than upon its distance from the street. A. owneda 
factory standing back about ten feet from the line of the public pavement, and extend- 
ing along said street about eighty feet. The space between the street line and the line 
of the building had been so paved that there Was nothing to indicate where the street 
line ended; and in front of the building he had erected a porch, through which entrance 
to the building was effected. B., who was not acquainted with the surroundings, went 
to the factory after dark in search of her child, and in trying to find the door fell into an 
unguarded area, and was severely injured. Held, that B. was not a trespasser, and that 


A. was liable for negligently maintaining the unguarded area, — Crogan v. Schiele, Sup. 
Ct. Err. Conn., Alb. L. J., Feb. 6, 1886. 


— Liability for, question of fact for jury— Rule as to remote and proximate 
cause.— Where fire is negligently thrown from a mill smoke-stack and carried to a 
building outside the mill property, and thence to another building of a third party, and 
thence to other property that is damaged by the fire; whether such negligence is the 
proximate cause of such damage, is a question of fact for the determination of the jury 
under the instructions of the court. In an action against a mill owner for damages to 
property caused by fire negligently or carelessly thrown by sparks from the smoke-stack 
of the mill and carried to the property by a gale of wind blowing at the time in the direc- 
tion of the property, by which fire the same was damaged; where the conditions con- 

tinue the same as when the negligent and careless act was done, and no new cause 

intervenes, it is no defense that the fire first burned an intervening building and was 
thence communicated by sparks and cinders in the same manner to the building in 
which such fire consumed the property; though the buildings were separated by a space 

of two- hundred feet. — Adams v. Young, Sup. Ct. Ohio, Week. L. B., March 1, 1886. 


— Proof of negligence must be as pleaded — Duty of party approaching rail- 
road track — Measure of damages. — Negligence is not to be presumed, but must be 
aftirmatively proved by the party alleging it, in the manner pleaded; and the burden of 
proof is on plaintiff to show that defendant was entirely responsible for the injury com- 
plained of by reason of the neglect pleaded, and that the party injured did not contribute 
towards it. The railroad track is a warning of danger to those who go upon it, and per- 
sons about to cross it are bound to recognize the danger, and make use of the sense of 
hearing as well as sight; and if either can not be rendered available, the obligation to 
use the other is the stronger, to ascertain before attempting to cross it whether a train 
is in dangerous proximity; and if they neglect to do this, but venture blindly, they are 
negligent. The damages in an action for death caused by negligence include only such 
damages as may be recompensed by pecuniary compensation, not exceeding the statu- 
tory amount; and mental sufferings and injured feelings, or any other injuries which 
are not susceptible of being compensated by a money consideration to those who are 

~ entitled to the benefit of the statute, are not to be considered by the jury in estimating 


the damages to be allowed. — Mynning v. Detroit, L. & N. R. Co., Sup. Ct. Mich., N. W. 
Rep., Feb. 20, 1886. 


—— See MASTER AND SERVANT. 


NEGOTIABLE INSTRUMENT.— Action against acceptor — Acceptance induced by 

fraud of drawer no defense as against bona fide payer. —In an action against 
the acceptor of a bill of exchange by a payee who is a bona fide holder for value, and 
who takes it before acceptance, it is no defense that the acceptance was made without 
consideration, or that the acceptor was induced to accept the bill by the false and fraud- 


ulent representations of the drawer. — Heurtematte v. Morris, Ct. App. N. Y., Alb. L. J., 
Feb. 6, 1886. 


—— Certainty — All to become due on failure to pay a part of a series of notes. — 
An instrument in writing in the form of an ordinary promissory note, payable on a day 
certain, but containing a clause reciting that the instrument is one of a series of notes 
and providing that “ each and all shall become due and payable to the holder on the 
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NEGOTIABLE INSTRUMENT — Continued. 
failure of the maker to pay the principal or interest of any one of the notes of said 
series,” and also reciting that the consideration of said notes was certain railway freight 
cars manufactured and sold by the payee to the maker, and providing “ that the title of 
said cars shall remain in the payee until the notes of said series, both principal and 
interest, are fully paid,” held, to be a negotiable instrument. — Merchants’ Nat. Bank 
v. Ch. Ry. Equipment Co., U. 8. Cir. Ct. W. D. Wis., Fed. Rep., Jan. 26, 1886. 


— Demand note—Statute of limitations —Laches of holder— Discharge of 
indorser.— Defendant is indorser of a demand note, dated March 19, 1866, made by 
Jacob Niver, James Ham and Norman Niver. payable with interest, to Francis O’Coner 
or bearer. He afterward became owner and holder of the note, and in April, 1868, 
transferred it to one Potts, and at the request of Potts then indorsed it. Potts held the 
note about one year, when he sold it to plaintiff, who has ever since remained its owner. 
Jacob Niver paid interest on the note annually until March, 1875, since which time no 
payments have been made thereon. In March, 1877, plaintiff, after demanding payment 
of the note of the makers, James Ham and Norman Niver, and also of the personal rep- 
resentatives of Jacob Niver, who died in 1876, and failing to collect it notified defendant 
of the fact, and of his intention to hold him forits payment. Held, that the statute of 
limitations, having barred an action against the makers, the indorser was discharged.— 
Shutts v. Fingar, Ct. App. N. Y., Alb. L. J., Jan. 16, 1886. 


PARTNERSHIP. — Dissolution— Change of name — When notice of retirement of 
partner — Entry in account book — Evidence — Duty of non-resident partner 
to avoid liability.— A change of a partnership name, which in itself indicates who 
the individual partners are, may be sufficient evidence of a dissolution of such part- 
nership; but where the name under which the business is transacted gives no indica- 
tion of the names of the persons composing the firm, a change in such name is not 
notice of the retirement of a person who was previously known to have been a partner 
in the business. The fact that a party has charged one man with an account upon his 
books of account is not conclusive against him in an action to recover for the same 
claim against another party not named in the account so charged. A non-resident 
partner who has been known as a partner must notify his former customers of his with- 
drawal from the firm, or he will be considered a partner as to such customers doing 
business at the same place with the same person who represented the firm when they 
dealt therewith, until knowledge is brought home to them of his withdrawal in some 
way, and the reputation in the place of business of his continuing a member of the firm 
is evidence tending to charge him. — Coggswell v. Davis, Sup, Ct. Wis., N. W. Rep., 

Feb. 20, 1886. 


—— Equitable relief — Necessary parties. — A., an infant, and B. were partners. B. 
absconded with a large part of the firm property. C.& D., creditors of B., induced A. 
to sign a note in the firm name for the amount of B.’s indebtedness, and to secure the 
same by a chattel mortgage on the firm property, falsely representing that they would 
protect A.’s interest in the property. Held, that A.,as an infant, was entitled to have 
the note and mortgage canceled. Held, further, that in an equitable action to have the 
note and mortgage canceled, brought by A.’s guardian ad litem, B. need not be made a 
party. — Salter v. Krueger, Sup. Ct. Wis., N. W. Rep., Feb. 20, 1886. 


— Right of a party to participate in profits of a business without being 
regarded a partner. — Persons can not be made to assume the relation of partners, 
as between themselves, when their purpose is that no partnership shall exist. There is 
no reason why they may not enter into an agreement whereby one of them shall partici- 
pate in the profits arising from the management of particular property, without his 
becoming a partner with the others, or without his acquiring an interest in the property 
itself so as to effect a change of title. — London Assur. Co. v. Drennen, Sup. Ct. U. Se 
Sup. Ct. Rep., Feb. 8, 1886. 


— Dissolution — Subsequent confession of judgment by former partner — Effect 
of. — A confession of judgment by a former partner against a firm, while good as against 
the partner confessing it, will not bind property assigned by the:firm to a remaining 
partner under terms of agreement to pay firm debts. — Mair v. Beck, Sup. Ct. Pa., At. 
Rep., Feb. 3, 1886. 
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—— Covenant between two partners that one shall indemnify the other or 
loss occasioned by third partner— When valid— Appropriation of pay- 
ments on running account between debtor and creditor. — One member of a 
firm, consisting of three partners, declined to allow the business to continue under the 
superintendence of one of them, unless the third gave to him a covenant of indemnity 
against any losses that might be occasioned in consequence. The avowed reasons for 
demanding the covenant, were suspicions entertained by the party asking it, as to the 
integrity of the superintending partner. The covenant was given accordingly. Subse- 
quently suit was brought thereon to recover for losses occasioned by overdrafts of the 
superintending partner. Held, that while it was true that if the plaintiff fraudulently con- 
cealed from the defendant, at the time of the execution of the covenant, any facts as to 
the misconduct of the superintending partner, known to him but not known to the plaintiff 
and which he should have communicated, this would have been a sufficient defense the 
failure upon his part to communicate certain particulars of an alleged “ discrepancy ” 
known to him, caused by said superintending partner, which had not been investigated 
or explained, did not avoid the coyenant and was not a sufficient defense. Where there 
are items of debit and credit in a running account, items of credit made without spe- 
cific appropriation will ordinarily be applied se as to extinguish the earliest items of 
debt in the account. — Pardee v. Markle, Sup. Ct. Pa., W. N. C., Feb. 18, 1886. 


PATENTS. — Patentable Combination — Must have co-action as well as aggrega- 

tion. — A patentable combination is not necessarily affected by the fact that all the 
elements forming it are old, if by their co-action a new and useful result follow; but 
there must be a co-action among them, to take the case out of the category of a mere 
assemblage or aggregation of parts. Merely assembling old parts together, or placing 
them in juxtaposition, does not indicate invention. Some new or peculiar function, 
produced by such a combination, must be developed; and unless this follows, the new 
arrangement is the mere exhibition of mechanical skill. An assemblage of old parts, 
each of which performs the same function that it has performed in other old combina- 


tions, does not form the subject of a valid claim. — Scott Mfg. Co. v. Sayre, U. S. Cir. Ct. 
D. N. J., Fed. Rep., Feb. 23, 1886. 


PRACTICE. — Law of California — Officer for agent appointed to accept service — 

When disregard of service may be punished as for contempt.—In Cali- 
fornia a foreign corporation is required to designate and appoint an officer or agent 
as the proper person upon whom process against such corporation shall be served, and 
to file the instrument of designation in the office of the Secretary of State. If, after 
service of an injunction upon the proper person as agent, for that purpose, of a cor- 
poration, such corporation violates the injunction, and then, to escape service of an 
order to show cause, changes its agent, appointing some one not accessible, and who 
absents or conceals himself, such concealment is concealment of the corporation, and 
the court is left free to act accordingly, and may order as justice shall require, after 
due service of an order to show cause on the attorneys of the party proceeded against. — 
Eureka Lake Co. v. Superior Ct., Sup. Ct. U. 8., Sup. Ct. Rep., Feb. 8, 1886. 


—— Bill of review on ground of absence of material witness— When want of 
diligence will prevent hearing.— Where a party against whom a judgment has 
been rendered after the arrival of a material witness, who did not arrive in time for the 
trial, fails to move for a new trial, when he might have done so, while the plaintiff's 
attorneys and witnesses were still present, such want of diligence will be a bar to any 
subsequent application upon the same ground. Where the ‘‘new matter” or “‘ new 
proof” which is alleged as ground for a review is such that it could have been used 
“at the time when the hearing was had, or the decree passed, it is not available upona 
bill of review. Where the newly discovered evidence would have been relevant and 
material to the former issue, and rests wholly in and is dependent entirely upon the 
memory of witnesses living at the time of the hearing, and whose testimony might then 
have been obtained had their knowledge of the facts been then known to the parties, it 
will not be available upon bill of review, where, as here, it is merely accnmulative to 
evidence which was, or with ordinary diligence might have been, given upon such 
hearing. — Ketchum v, Breed, Sup. Ct. Wis.. N. W. Rep., Jan. 30, 1886. 


DIGEST OF RECENT CASES. 309 


PRACTICE — Continued. 

— Judgment entry on Sunday — Mistake may be corrected after term. — Where 
a case was tried by the court without a jury, and the clerk was ordered to enter judg- 
ment as of a certain date, which date was Sunday, and a certificate showing these facts 
was filed by the judges; held, that as the circumstances and the record showed that 
such entry was the result of inadvertence and miscalculation it was competent for the 
court to correct the date, even after the expiration, to the time. — Ecker v. First Nat. 
Bank, Ct. App. Md., Md. L. Rec., Feb. 27, 1886. 


PRINCIPAL AND AGENT.— Rule as to purchasing principal’s property — When 
confidential agent may purchase — Burden on latter to show good faith. — 
While an agent to sell property can not, either directly or indirectly, purchase the same 
from himself, yet a general confidential business agent, in the line of whose duty it is 
to sell certain real estate, may, if he acts in good faith and discloses all the facts, pur- 
chase the same from his principal. When such a transaction is seasonably challenged. 
however, the burden is on the agent to show that he dealt fairly with his principal, and 
imparted to him all the information concerning such property possessed by himself* 
Where in such case the transaction has remained unchallenged for a large number of 
years, and the value of the real estate has fluctuated from time to time, resulting in a 
final increase, it is sufficient for the agent to show, as regards the original price paid by 
him, with certainty to a common intent that it was fair and equitable. — Rochester v. 
Levering, Sup. Ct. Ind., N. E. Rep., Feb. 12, 1886. 


— Authority of agent, how determined — Ratification. — Where the facts are un- 
disputed, the question whether an agent has the requisite authority to bind his principal 
is a question of law for the court, whether such authority is sought to be sustained by a 
previous authority or by subsequent ratification. — Adams Admr, v. Smith, Sup. Ct. Nev., 
West C. Rep., Feb. 11, 1886; Pac. Rep., Feb. 11, 1886. 


PUBLIC LANDS. — Maxwell land grant — Effect of affirmance by Congress of sur- 
veyor-general’s report — Grant de novo — Effect of surveyor’s mistake. — The 
surveyor general having stated that a grant was made of a tract with certain boundaries 
named, that he considered it a good and valid grant, and recommended its confirma- 
tion, and Congress having thereupon confirmed it, uy confirmation, according to the 
principle of Tameling v. Freehold Co., 93 U.S. 644, waS equivalent to a grant de novo. 
When boundaries of a grant are described, if the surveyors, without intending wrong, 
err in the application of the description to the surface, and so run the lines as to include 
a large tract not in fact within the grant, the government is not without remedy, even 
after grant. After the issue of patent no mere suspicion will justify its cancellation. 
The proof of wrong or mistake should be clear and satisfactory. — U. S. v. Maxwell 
Land Grant Co., U. S. Cir. Ct. D. Col., Fed, Rep., Feb. 23, 1886. 


RAILROADS. — Ejecting passenger, when lawful — Ticket for station not to be 
stopped at. — A passenger must see that he enters a train which stops at the station 
to which he has a ticket. He can not hold a carrier liable for trespass in forcing him 
from a train which does not stop at that station. — Chicago, St. Louis and P. R. R. Co. rv. 
Bills, Sup. Ct, Ind., Rep., Jan. 27, 1886; West. Rep., Jan. 30, 1886. 


— Railroad companies — Mortgage by insolvent — Appointment of receiver — 
Court may make order as to payments by — Equitable lien — When claim 
not.— Where a railroad company borrows money and gives a mortgage upon all 
the property it then has or may thereafter acquire, the mortgagees are entitled to be 
protected as against all other and subsequent claims, But the courts, in appointing a 
receiver to take charge of the affairs of an insolvent company, impose conditions such 
as they deem just, respecting the payment of claims; and may require that the current 
earnings be applied to the payment of the running expenses, and the like. Where a 
person has a claim against a railroad company for articles furnished to be used in the 
operating of the road, sold subsequent to the giving of the mortgage, which claim was 
not secured at the time of the appointment of the receiver, he will not be entitled toa 
decree of court declaring such claim to be an equitable lien upon the earnings of the 
road superior to the lien of the mortgagees, and to an order directing the receiver to 
pay same from such earnings. — U. S. Trust Co. r. N. Y., W. 8S. & B. R. Co., U. 8. Cir. Ct. 
D.N.J., Fed. Rep., Jan, 26, 1886. 
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RAILROADS — Continued. 


— Power of State to regulate rates and traffic. — A State has power to limit the 
amount of charges by railroad companies for the transportation of persons and prop. 
erty within its own jurisdiction, unless restrained by some contract in the charter, or 
unless what is done amounts to a regulation of foreign or interstate commerce, This 
power to regulate charges and to fix a maximum rate is a power of government, con- 
tinuing in its nature; and if it can be bargained away at all, it can only be by words in 
the charter of positive grant, or something which is in the law equivalent. A grant, in 
general terms, of authority to fix rates is not a renunciation of legislative control so as 
to secure reasonable rates, but evinces merely a purpose to confer power to exact com- 
pensation which shall be just and reasonable. It is only when there is an unmistakable 
manifestation of a purpose to place the unrestricted right in the corporation to deter. 
mine rates of compensation that the power of the Legislature afterwards to interfere 
can be denied. Where a railroad company is chartered by the several States through 
which it runs, each one of such States may make all needful regulations of a police: 
character, —such as requiring the company to fence its tracks within the State, to stop 
its trains at crossings, to slacken speed while running in a crowded thoroughfare, to 
post its tariffs and time-tables at proper places, and other things of a kindred char- 
acter, affecting the ,comfort, the convenience, or safety of those who are entitled to 
look to the State for protection against the wrongful or negligent conduct of others, — 
so long as such regulations do not impair the usefulness of its facilities for interstate 


traffic. — Stone v. Farmers’ Loan and Trust Co., Sup. Ct. U. 8., Sup. Ct. Rep., Jan. 25, 
1886. 


—— Discrimination in freight rates will not be sustained.— A railroad company 
organized under the statutes of Ohio, is a common carrier of freights and is subject to 
judicial control to prevent the abuse of its powers and privileges. Where a lower rate 
is given by such corporation to a favored shipper, which is intended to give and neces- 
sarily gives an exclusive monopoly to the favored shipper, affecting the business and 
destroying the trade of other shippers, the latter have the right to require an equal rate 
for all under like circumstances. Where such corporation, as a common carrier of 
freights, in consideration of the fact that a shipper furnished a greater quantity 
of freights than other shippers during a given time, agrees to make a rebate on the 
published tariff on such fréeights, to the prejudice of the other shippers of like freights 
under the same circumstances; held, such a contract is an unlawful discrimination in 
favor of the larger shipper, tending to create monopoly, destroy competition, injure, if 
not destroy, the business of smaller operators; is contrary to public policy and will be 
declared void at the instance of parties injured thereby. Such a contract of discrim- 
ation can not be upheld simply because the favored shipper may furnish for shipment 
during the year a larger freightage in the aggregate than any other shipper, or more 
than all others combined. A discrimination resting exclusively on such a basis will 
not be sustained. — Scofield v. Lake Shore & Mich. South. R. Co., Sup. Ct. Ohio, West. 
Rep., Jan. 30, 1886. 


—— Negligence of fellow-servant — Contributory negligence is a question for 
e jury — Non-liability of company, when. — Where a railroad company uses due dili- 
gence in the selection of competent and skillful and trusty servants, it is not answerable 
in damages to one of them for any injury received by him in consequence of the care- 
lessness of another, while both are engaged in the same service of the common master, 
and it is of little consequence of what grade the servants may be, except as superior 
authority may render the negligence more dangerous, and consequently increase at 
least the moral responsibility of any other servant, who, being aware of the negligence, 
should fail to reprove it. Where a brakeman can not easily uncouple cars when the 
train is standing still, and, in endeavoring to uncouple them when the train is in motion, 
he steps between the cars, and there meets with an injury which is caused by want of 
repair in the road-bed, it can not be ruled he is careless as matter of law, but the ques- 
tion is one for the jury. Where a man who is employed as a switchman, contrary to the 
orders of his superiors, engages in the dangerous work of uncoupling cars, and is injured 
while so engaged, the railroad company can not be held liable. — Gardner v. Mich. Cent. 
R. Co., Sup. Ct. Mich., N. W. Rep., Jan. 30, 1886. 


—— See DAMAGES; NEGLIGENCE. 


RECEIVERS. — See RAILROADS. 
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REMOVAL OF CAUSES.— Removal of case from State court —Separable contro- 
versy — When removable. —In an action under the laws of lowa by an administra- 
tor against a railroad company and the engineer of one of its engines, to recover 
damages for the death of his decedent, a fellow-servant of such engineer, there is such 
a separable controversy as entitles one of the defendants, if a resident of another 
State, to a removal of the cause to a United States court, under the act of 1875. — Beuttel 
v. Chicago, M. & St. P. Ry. Co., U. S. Cir. Ct. N. D. lowa, Fed. Rep., Feb. 16, 1886. 


— Question of jurisdiction should be raised by plea, not by motion. — Held, 
where the record contained the proper allegations of citizenship of the parties to give 
the court jurisdiction, if true, and the question of citizenship was not raised by plea of 
proceeding instituted by the court, that it was error for the court on motion to hear 
evidence as to the citizenship of the parties, and dismiss the case for want of jurisdic- 
tion. That neither party has the right without pleading at the proper time and in the 
proper way, to introduce evidence, the only purpose of which is to make out a case of 
dismissal. The parties can not call upon the court to go behind the averments of citi- 
zenship in the record, except by a plea to the jurisdiction or some other appropriate 
form of proceeding. — Hartog v. Mernory, Sup. Ct. U. 8., Ch. Leg. N., Feb. 27, 1886. 


— Citizenship — Separable controversy — Action to foreclose mortgage against 
mortgager and his grantee under Connecticut statute not removable. —A..a 
citizen of Connecticut, executed a mortgage to B., and subsequently conveyed the 
mortgaged premises to C., a citizen of New York. Under the Connecticut statute, on 
default, B. had the right, in foreclosing the mortgage, to sue C. alone, or C. and A- 
together; and if he sued C. alone, he would get the land in case it should be redeemed, 
but A., on the foreclosure, would be discharged from all liability for the debt. If, how- 
ever, he sued C. and A. together, he would not only get the land, but hold A. for any 
deficiency. He sued C. and A. together, and C. removed the case to the United States 
court, under the second clause of the act of 1875. Heid, that the suit was not remova- 
able.— Coney v. Winchell, Sup. Ct. U. S., Sup. Ct. Rep., Jan. 25, 1886. 


SALE. — Warranty to furnish satisfactory article — Construction of. — A contract to 
furnish an article that shall be satisfactory to the purchaser is not complied with by 
proof that the article furnished is made in a workmanlike manner, and performs its in- 
tended purpose in a manner which ought to be satisfactory to the purchaser. Where it 
was agreed to erect an elevator “ warranted satisfactory in every respect,” the meaning 
of the language used was that the elevator, when erected, should prove satisfactory to 
the purchaser.— Singerly v. Thayer, Sup. Ct. Pa., At. Rep., Feb. 3, 1886; Am. L. Reg., 
Jan., 1886. 


— Default in payment—Vendor may sue in replevin, but if|so, is estopped tosu® 
on contract. — After default in the payment for goods sold, the seller may elect to re- 
scind the sale, and sue in replevin for goods, on the theory that the buyer by his fraud 
had vitiated the sale, but the seller can not thereafter sue again upon the contract. — 
Farwell v. Myers, Sup. Ct. Mich.. N. W. Rep., Feb. 6, 1886. 


— Implied warranty of quality exists, when. — The sale of goods ofa certain de- 
scription presumes that the seller, without express warranty, agreed to deliver the best 
article of the species, kind and quality named in the contract. But when a purchaser 
has stipulated for species and kind only, the seller is not responsible for deficiency in 
quality, unless the article is commonly known to have a quality inconsistent with such 
defects.— Wilson v. Lawrence, Sup. Jud. Ct. Mass., Cent. L. J., Feb. 19, 1886. 


— Action for price— Common counts— Evidence — Whatjidamages may be al- 
lowed defendant. — In an action on the common counts to recover the price of pro- 
perty sold and delivered, when the delivery is not denied and the price is fixed by the 
written contract, the plaintiff will be entitled to recover the value of the goods actually 
furnished, subject to deductions to be made therefrom to the extent of the damages 
sustained by defendant by reason of plaintiff’s non-performance of all of the condi- 
tions of the contract. Where, on examination in chief, plaintiff is allowed to offer in 
evidence letters constituting a part of the contract sued on, it is error to refuse to 
allow defendant, on cross-examination, to put in evidence the letters written in reply to 
those introduced.—Gage v. Myers, Sup. Ct. Mich., N. W. Rep., Feb. 20, 1886. 
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SALE — Continued. 


—— Warranty — Measure of damages.— In an action for damages, for a breach of war. 
ranty or fraudulent representations as to the quality of personal property sold, where 
there is no rescission of the contract, the measure of damage is the difference between 
the value of the property as it actually was, and what would have been its value had it 
been as represented at the time the representation or warranty was made. — Young v, 
Filley, Sup. Ct. Neb., N. W. Rep., Jan. 30, 1886. 


—— When want of change of possession not badge of fraud.— Where purchase is 
bona Jide, and for full consideration, the fact that actual possession and change of loca- 
tion of part of the goods, they having been in the hands of a bailee of vendor at the time, 
did not accompany the transfer, is not a sufficient badge of fraud from which to infer as 


matter of law that the sale was fraudulent as to creditors.— Steele v. Miller, Sup. Ct. 
Pa., Cent. Rep., Jan. 28, 1886. 


>SET-OFF.—Insolvency of decedent holder of a note— Right of maker to set-off 
indebtedness of decedent to him in suit by administrator on note.— Whena 
person dies insolvent owing money to another, and holding a note of his creditor not 
yet due, the latter is entitled to set off his claim in a suiton the note brought by the ad- 
ministrator of the decedent after it becomes due. In such a case the defendant’s right 
of set-off existed at the time of the death of the holder of the note, and the mere fact ot 
the non-maturity of the note at this time could not affect this right which existed prior 
to the right of other creditors to an equal distribution. —Skiles v. Houston, Sup. Ct. Pa., 
W,N.C., Feb. 11, 1886. 


—— When it will not lie, in case of note transferred for nominal consideration. — 
fhe maker of a note can not set-off, in an action against him by the assignee of a note 
made by him, the amount of a note made by the assignor of the plaintiff where the 
assignment to plaintiff gave the better title and prior equities; hence, where de- 
fendant procured the transfer of a note made by the assignor of plaintiff for a 
nominal consideration, agreeing to divide with the holder whatever amount he could 
realize thereon, either directly by collection, or indirectly by set-off,it can not be 
set-off in an action against him, on a note made by himself. To constitute a bona fide 
holder of a note, or a bona fide purchaser of property, it must appear that he paid 
value before notice of the equities of the party who asserts a claim to the note or 
property; and a mere nominal consideration does not make one who pays it a purchaser 
for value.— Proctor rv. Cole, Sup. Ct. Ind., West. Rep., Jan. 9, 1886. 

SLANDER. — See LIBEL. 


STATUTE OF FRAUDS. — See FRAUDS. 


SukeEtTy.— Not liable for money stolen from employe, without his fault. — Sureties 
upon a bond conditioned that an employe shall account to his employer for goods 
and moneys intrusted to his care, are not liable for goods stolen from him without his 
fault. — Ridley v. Brady, City Ct. N. Y., Alb. L. J., Feb. 13, 1886. 


TAXATION. — Railroad tunnels and cuttings in city taxable as real estate. — The 

tunnels, cuttings, substructures, and superstructures of a railroad passing through a 
city, including retaining walls, guards, stations, bridges, etc., are properly assessable to 
such railroad as real estate, where they are for the exclusive use of the railroad, and are 
not the property of the city in any sense; and the fact that such structures improve the 
streets does not change the rule.—People v.Commrs. of Taxes, Ct. App. N. Y., N. 
E. Rep., Feb. 6, 1886. 


—— Injunction to restrain collection of persons! tax assessed against non-resi- 
dent, will not lie. —A bill in equity to set aside and restrain the collection of personal 
tax,or a tax levied upon personal property, by a municipal corporation, can not be main- 
tained on the sole ground of illegality of the tax by reason of the non-residence, within 
the limits of such municipality, of the person against whom the tax is levied. —City of 
Milwaukee v. Koeffler, Sup. Ct. U. S., Sup. Ct. Rep., Feb. 1, 1886. 


— Public building — Letting of unoccupied parts. — That some parts of a public 
building which are not needed for the public service are rented for other uses will not de- 
prive the property of its exemption from taxation. — Inhabitants of Camden v. Camden 
Village Corporation, Sup. Jud. Ct. Me., Rep., Feb, 3, 1886. 
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TAXATION —Continued. 

— Logs intended for transportation to another State— Non-resident owners — 
Tax, where assessed. — The products of a State (in this case timber cut in its forests) 
are liable to be taxed like other property within the State, though intended for exporta- 
tion to another State, and partially prepared for that purpose by being deposited at a 
place or port of shipment within the State; such products being owned by persons resid- 
ing in another State. — Coe v. Town of Errol, Sup. Ct. U. 8., Sup. Ct. Rep., Feb. 15, 1886. 


— Tax sale — Limitation of Wisconsin laws, 1880, ch. 309, sect. 3— Insufficient 
notices. — Section 3 of chapter 309 of the laws of 1880, will not bar a plaintiff in an action 
of ejectment to recover against the person claiming under a tax sale and deed from 
showing that the tax sale is void beeause no sufficient notice thereof was given as re- 
quired by law. — Urquhart v, Wescott, Sup. Ct. Wis., N. W. Rep., Feb. 20, 1886. 


— Non-resident — Where assessed. — Plaintiff, a resident of the State of New York, 
came to Nebraska in April, 1880, remaining until July of that year. While here he loaned 
alarge sum of money, taking notes and mortgages therefor. He then appointed an agent 
in this State to take charge of the business, collect the money as it matured, and reloan 
it, with full power to control it, reporting to plaintiff frem time to time as the business 
progressed. In the spring of 188] the property was assessed and taxed in the hands of 
his agent. Held, that it was properly taxed in this State. Where personal property, 
such as notes and mortgages, belonging to a non-resident, are placed in the hands of 
an agent in this State for the purpose of collecting them, reloaning the money, using 
and controlling it without any special direction from his principal, the maxim that “ mov- 
able things follow the person” does not apply. The situs of the property for the pur- 
pose of taxation becomes fixed in this State, and under the provision of the revenue law 
is taxable here. — Finch v. York Co., Sup. Ct. Neb., N. W. Rep., Feb. 20, 1886. 


Trusts.— Fraudulent appropriation of funds by book-keeper. — A book-keeper or 
salesman, who receives the money of his employer by virtue of his employment, re- 
ceives it in a fiduciary capacity; and ifhe fraudulently appropriates it to his own use, 
he is guilty of a breach of trust. The money is trust funds and the employer becomes 
in equity the owner of the property purchased by the agent with these funds. One 
having notice of the trust and taking the title isa volunteer and can not defeat the 
beneficiary. The beneficiary may, in the same action, obtain judgment against the 
agent for the sum remaining due, after deducting the value of the property in which 
part of his money was invested and the title to which he secures. Where two persons 
unite in a common undertaking to defraud another, the admissions of one are compe- 
tent against both, although there is no direct evidence of a conspiracy.— Reihl v. 
Evansville Foundry Assp., Sup. Ct. Ind., West. Rep., Feb. 6, 1886. 


VENDOR AND VENDEE.—Judgment creditor of grantor— Notice of unrecorded 
title — Burden of proving notice is on claimant—Character of possession 
necessary to constitute constructive notice.—An unrecorded title is void as 
against a subsequent judgment creditor of the grantor, in the absence of actual or con- 
structive notice of such title. The burden of proving notice in such a case is on the 
party claiming title. Implied or constructive notice may be as effectual as actual 
notice, and such constructive notice may arise from possession alone; but such pos- 
session must be open, notorious, exclusive, unequivocal, and while actual residence is 
not necessary when there is no actual pedis possessio, dominion must be manifested by 
such open and notorious acts of ownership as will naturally be observed by others, and 
the acts must be of a character so certain and definite in denoting ownership as not to 
be liable to be misunderstood or misconstrued. When the possession is such as the law 
makes constructive notice, notice is a legal deduction from the fact of possession, 
and all persons dealing with the title to land in such possession are chargeable with 
notice thereof whether they have actual knowledge of such possession or not. — Hodge’s 
Exr.v. Amerman, Ct. Chan, N. J., At. Rep., Feb. 10, 1886. 


— Appeal—Findingsof fact by trial court— When not material will be dis- 
regarded on appeal — Default in payment— When waived by vendor— Effect 
of.— A finding of fact by the court,erroneous because unsupported by evidence, will 
be disregarded when it is apparent thatit can not have affected the determination of 
the cause. Default having occurred in respect to payments upon a contract for the 
purchase of land, if the vendor, having a knowledge of the facts, treats the contract as 
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VENDOR AND VENDEE — Continued. 


— Words of recommendation and desire — Construction of. —In his will, M. stated 


DIGEST OF RECENT CASES. 


still subsisting, he will be deemed to have waived his right to enforce a forfeiture of the 
contract for the past default, although time was made of the essence of the contract, 
Effect may be given to such a waiver, the proof which was received without objection, 
although the fact pleaded was that the timeof making payment had been extended, 
After such a waiver, reasonable time and opportunity must be allowed for making pay- 
ment. A notice by the vendor of a purpose to sell the land to another at the first op- 
portunity, although he also agrees to accept payment if made before such sale should 
be effected, is insufficient to terminate the contract. — Quinn v. Olson, Sup. Ct. Minn., 
N. W. Rep., Jan. 30, 1886. 


WAGERING CONTRACT. —Stakeholder — Paying over money — Liability of for.— 

The plaintiff and another put up $500 each, with the defendant as stakeholder, to be 
paid to the winner of the two on a bet upon a contest of forty-one games of pool. While 
the contest was undecided, the plaintiff claimed the games were fraudulently played, 
and notified the defendant not to pay the money over. The money was paid over to 
the other party, he winning the bet, and the plaintiff subsequently demanded of the 
defendant his $500, and now sues therefor. Pub. St. R. I., ch. 246, sect. 16, provides: 
“All bonds, notes, judgments, mortgages, deeds, or other securities, as well as promises 
given or made formoney * * * won at any game, or by betting at any race or fight, 
shall be utterly void.” Held, that the words “‘ money won at any game,” include money 
won by betting on the game, as well as money won by playing it. After the defendant 
was notified not to pay over the money, he had no right to pay it over. — McGrath v. 
Kennedy, Sup. Ct. R. I., At. Rep., Feb. 24, 1886. 


WILLs. — Effect of precatory words.— Where a testator bequeathed the whole of his 
estate to his wife, with the wish or request that she would divide what was left at her 
death among the persons named, nothing less than the wife’s will duly executed, could 
give effect to the request, and: this was an act purely optional with her. — Hopkins 
v. Glunt, Sup. Ct. Pa., At. Rep., Feb. 3, 1886.1 


— Construction of— Whenfprovision not void as against public policy. —The 

will provided that the legatee should have the income of the estate, and such further 
sums as her wants might demand, so long as she remained the wife of I. A. Thayer; but 
if she was “ left a widow, or for any cause should cease to be the wife of said’ Thayer, 
the whole estate should be given to the legatee; held, that the condition is valid, and 
not against public policy. — Thayer v. Spear, Sup. Ct, Vt.,N. Eng. Rep., Feb. 2, 1886. 


that he had already given to those of his children who had reached majority such 
portion of his estate as he deemed just and proper, and after bequeathing to each of them 
a small additional allowance, and directing the payment of his debts out of his estate, 
provided as follows: ‘All the residue of my real and personal property, after the pay- 
ment of my debts, and the payment of the amounts herein bequeathed to my said heirs, 
I give and bequeath to;my beloved wife, Nancy, for her sole use and benefit, and for 
the rearing, nurture, and education of my minor children, to wit, D. R., A., and S., and 
it is my wish, desire and bequest that at her death all thatremains of my said real and 
personal property, and its rents, issues, and increase, shall fall to and be owned by my 
said heirs, D. R., A., and S., to be divided between them, and, if possible, by them, 
share and share alike.” Held, that under the terms of the will the widow took only a 
life estate, and that what remained of the estate at her death became absolutely the 


property of the minor children. — Williams v. McKinney, Sup. Ct. Kan., Pac. Rep., Feb. 
4, 1886. 


Life estate — When arises —Vested remainder. —A devise in trust for A. and upon 
her death the land to be conveyed to her children and their descendants as if it had 
descended from her, gives to her children a vested remainder during her life, subject 
to be divested (in favor of their descendants), should they die before her. The fact 
that the estate was made over to trustees who were to convey it does not alter the 
rule, the devisees held the equitable title. — Mercantile Bank v. Ballard’s Assee., Ct. 
App. Ky., Ky. L. Rep., Feb., 1886. 
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